United States Court of Appeals 
for the Second Circuit 



APPENDIX 




1 




UNITED STATES COURT OF APPEALS 


for the 


SECOND CIRCUIT 


DAIRYLEA COOPERATIVE, INC., 

Plaintiff -Appellant, 


-against- 


EARL L. BUTZ, Secretary of the Department of 
Agriculture of the United States, 

Defendant -Appellee, 

PENNMARVA DAIRYMEN'S COOPERATIVE 
FEDERATION, INC., 

Intervenor- Appellee. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 
NZW YORK DISMISSING APPELLANT'S COMPLAINT 


JOINT APPENDIX 




BOTEIN, HAYS, SKLAR & HERZBERG 
Attorneys for Plaintiff-Appellant 
200 Park Avenue 
New York, New York 10017 

PAUL J. CURRAN, ESQ. 
Attorney for Defendant-Appellee 
United States Courthouse 
Foley Square 

New York, New York 10007 



SIMPSON THACHER & BARTLETT 
Attorneys for Intervenor-Appellee 
One Battery Park Plaza 
New York, New York 10004 


(4034) 


COUNSEL PRESS. INC. SS 4M StrMi, Nm Y«rk, N.Y. IOOM • PE 6-I4M 




INDEX 



Page 

Docket Entries 

A 

1 

Complaint 

A 

3 

Defendant's Answer 

A 

16 

Pennmarva Dairymen's Cooperative Federation, Inc.'s 
Motion to Intervene as Defendant 

A 

20 

Affidavit of Paul E. Hand, sworn to December 7. 1972, 
in support of Motion to Intervene 

A 

23 

Proposed Intervenor's Answer 

A 

26 

Trial Transcript of Record of Proceedings 

A 

30 

Plaintiff's Trial Exhibit 1 - Stipulation of 

Certain Pacts 

A 

301 

Plaintiff's Trial Exhibit 2 - "Schedule 2, Part I" 
Showing Comparative Prices under Order 4 and Order 2 

A 

311 

Plaintiff's Trial Exhibit 4 - Monthly Summary of 

Losses (May - November 1972) 

A 

312 

Plaintiff's Trial Exhibit 5 - Order 4 Report for 
October 1972 for Honesdale, Pennsylvania Plant 

A 

313 

Plaintiff's Trial Exhibit 6 - Net Pool Obligations 
for October 1972 for Honesdale, Pennsylvania Plant 

A 

315 

Plaintiff's Trial Exhibit 7 - Order 4 Report for 
November 1972 for Honesdale, Pennsylvania Plant 

A 

318 

Plaintiff's Trial Exhibit 8 - Net Pool Obligations 
for November 1972 for Honesdale, Pennsylvania Plant 

A 

320 

Plaintiff's Trial Exhibit 9 - Order 4 Report for 
October 1972 for Plemlngton, New Jersey Plant 

A 

323 

Plaintiff's Trial Exhibit 10 - Net Pool Obligations 
for October 1972 for Plemlngton, New Jersey Plant 

A 

326 

Plaintiff's Trial Exhibit 11 - Order 4 Announcement 
of Prices for November 1972 

A 

330 


1 



Page 


Plaintiff’s Trial Exhibit 12 - Schedule Showing 

Benefit to Order 4 Producer Price Resulting from 

Shifting Honesdale Plant and Salem Bulk Tank Unit 

to Order A 332 

Plaintiff’s Trial Exhibit 13 (for Identification 

only) “ Spot Market Prices for New York - New 

Jersey Metropolitan Area for 1972 A 333 

Plaintiff’s Trial Exhibit lH (for identification 

only) - Paper Prepared by Dr. Stewart Johnson 

Entitled "Will the New ’Twelve-Month Base Excess 

Plan’ Restrict Production?" A 33^ 

Plaintiff’s Trial Exhibit 15 - Schedule Showing 

Receipts of Milk at Honesdale Plant from Dairylea 

Producer Members, August - December 1972 A 338 

Plaintiff’s Trial Exhibit 16 (for Identification 

only) - Pennmarva’a Base Plan A 339 

Plaintiff’s Trial Exhibit 17 - Copy of Dairylea’ s 

Pool Check Registers A 3^1 


Plaintiff’s Trial Exhibit 18 - Copy of Correspondence 
Between Markot Administrator Iverson and Johanna 
Farms, Inc. 

Opinion (No. *10021) , dated November 15, 1973 
Judgment and Order 
Notice of Appeal 


A 3**2 
A 3*1*< 
A 359 
A 360 


11 




. / ■ 


aVIL DOCKET 

UNITED STATES DISTRICT COURT 


Docket Entries 


Jniy demand date: 


JUDGE CARTER 


Fora N«. IM Kn. 


TITLE or CASE 


DAIKYLEA COOPERATIVE. INC. 


S. 6 mailed 


ws of Action 


RICULTliT»AL MARKETING A 


Marshal 


Docket fee 


Witness fees 


tions 


ga ciy. 4 eE 




ATTORNEYS 


For p laint iff; 

rBOTEIN.HAYS.SKLAR & HER2BERG ^ 
_ . .200 -Park- Ave._ -i0017 „ T1L_Z-550Q_ 


' 1. (^L.BUTi:_Sec±ry_of-Dept) - 

For de fendant : _WHI TNEY _N0RIll_SEYI10UIl-i— 
n.S. -ATTONRE¥ — - 




N.Y. N.V. 10007 


STATISTICAL RECORD 

COSTS 


6 mailed « 

Clerk 

. 



NAME OR 
RECEIPT NO. 


r • 


















I 




<A. , f 

■ : ., “ ■ , • •; • »' 




■ ! Docket Entries 


DAIRYLEA COOPERATIVE, INC. VS SECTY. OF DEPETT OF AGRICULTURAL OF THE U.S, 

JUDGE CARTER 


2af!L46 



. •wc. 27»7j 
>5 

'y.O^TTT: 

2 Uz\£' 

7 -'~ 2 £. 
^ '-2A_ 


: Filed pi iff a not ice of appeal to theJJSCA for the ? ad Circuit from jurigment, 

enter ed o n ll-?6-73 .-._gopies mailed Atty. and Simpson Thacher Jc. _ 

Partl ett , Esqa, . 

Filed Stip. between attys that all exhiblts.be made.part of Che-Teccrd 

Filed S^aTeinent ‘ In 'response to~ Intervenor* s' requ osr -for admiss ions- 

o'erved on Jan'. 8, 1973 '' ' “ ^ _ - 

'iled Pltff ^ 'pr^lmlnary reply memo of laWRe; Jurlsdrctton 

•i led Plt f Post” Trial Memo _and ftndlns s of fact ana 

conclusions of' law 7 - -- ^ ^ 

FTIe^ Statemont . In response to Tnterverdrs' request rornadmlffSTon 

^ cuuaucii se'fved 1-8-73 ^ , ^ 

Fllea pltff's Preliminary reply memo oFTaw IT TJur^dFctlon. 

^ I lied' t>ltf f *^8 P oet Trial Memo and Proposed _Flndfn|8 of fact & c one. 
of Law. ~ ' 











\ 


f * 3 

J Complaint 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 


DAIRYLEA COOPERATIVE, INC., 

Plaintiff, COMPLAINT 

. against- 1972 civ. No. 

EARL BUTZ, SECRETARY OP THE 
DEPARTMENT OF AGRICULTURE OP 
THE UNITED STATES, 

Defendant . 


Plaintiff, Dalrylea Cooperative, Inc., by Its 
attorneys, Boteln, Hays, Sklar & Herzberg, for Its complaint 
alleges : 


1. (a) This action arises under the Agricultural 

Marketing Agreement Act of 1937, as amended, 50 STAT 2^16, 

7 U.S.C. 601 et seq. (hereinafter referred to as the 
Marketing Act); 

(b) The amount In controversy exceeds $10,000. 
FIRST CLAIM FOR RELIEF 


2. Plaintiff Is a cooperative association of 
dairy farmers duly organized under the laws of the State of 
New York with Its principal place of business In the 
County and City of New York. 


3. Defendant Is the Secretary of Agriculture of 


the United States. 


A M 

Complaint 


Plaintiff’s members are dairy farmers who are 
located throughout the states of New York, New Jersey, 

Pennsylvania and elsewhere. Plaintiff has been determined 
by the Secretary under Marketing Orders 2 and hereinafter 
mentioned: (a) to be qualified under the provisions of the 
Act of Congress of February l8, 1922, as amended, known 
as the Capper-Volstead Act, (b) to have full authority In 
the sale of milk of Its members and to be engaged in making 
collective sales of and marketing milk and milk products for 
Its members, and (c) to have Its entire activities under 
the control of Its members . 

5 * The Marketing Act authorizes the Secretary to 
promulgate regulations called Marketing. Orders to govern 
the marketing of milk In marketing areas of the United 
States to be designated by him. There are three basic 
statutory requirements with which any marketing order 
issued under the Marketing Act must comply: 

(1) The prices to all producers under the 
order must be uniform subject only to certain specified and 
economically Justifiable differentials (Section 608c(5)(B); 

(11) The order must not Impose trade barriers 
against the entry of milk and must guarantee free access to 
the market for all producers whether theretofore delivering 
to the market or not (Section 608c(5)(G), and 

(111) The order can do no more to a producer 


Complaint 

newly entering the market than to limit the price to him In 
a specific manner spelled out In the Act and then only for 
a period not to exceed three months (Section 608c(5)(D). 

6. The controversy here relates to Marketing 
Order promulgated by the Secretary In 1970. It covers 
marketing In the District of Columbia, the State of Delaware 
and certain counties In the States of Maryland, Virginia, 
Pennsylvania and Southern New Jersey - basically Philadelphia, 
Baltimore and Washington, D.C. 

7. The Secretary has also promulgated Order 2 
covering the marketing of milk In New York and Northern 
New Jersey. 

8. Plaintiff has for some time been marketing 
under Orders 2 and *1 milk produced by Its memoers . As the 
Secretary found In his decision of May 18, 1970 promulgat'ng 
Order ^l, 35 Fed. Reg., p. 7937: 

• 

"Because there Is a close Interrelationship 
between the Order and Order 2 markets 
and they do draw to a considerable extent 
upon a common supply area, producers 
should not be unduly Inhibited from shifting 
between the markets." 

9. The basic features of the pricing structure 
under both Orders and 2 are as follows; milk sold by all 
producers to handlers regulated by the particular Order Is 
divided Into classes based on the handlers' use. Milk sold 




J 



for fluid use carries the highest price — Class I; milk 
used to manufacture dairy products, is assigned a lower 
price - Class II. These class prices are announced each 

month by a market administrator who is appointed by 
defendant to administer the Order. There is a separate 
market administrator for each of the Orders . 


10. Under each Order the aggregate amount of 
milk used monthly in each of the classes by all handlers 
under the order is determined, and then multiplied by 

the applicable class prices. The total is then divided by 
the total number of pounds of milk in both classes. The 
resulting number (subject to certain adjustments) is the 
uniform price. 

11. Each producer (or if a member of a qr^allfled 

cooperative, the cooperative) ’ is entitled to receive this 

uniform price (subject to certain adjustments) for the 

pounds of milk delivered by him to handlers under the 

% 

respective order, regardless of the use made of the milk by 
the particular handler to whom the producer sold his milk. 

The handler however pays for the milk delivered to him 
based on his class use; and any difference between the 
prices so payable and the uniform price paid to the 
■producers delivering milk to him, is adjusted through a fund - 
the Producer Settlement Fund - maintained under the 
particular Order. 


f 

f 
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12. Order ^ contains however a further provision 
which affects the amounts received by the producer (or his 
cooperative). These provisions, sections 100^1.90 through 

100^1.96 (known as the Base and Excess plan) are the subject 
of this action. 

13. Under the Base and Excess plan of Order 
the total number of pounds of milk delivered by a producer 
Is divided Into two categories, namely "base” milk on the 
one hand and "excess" milk on the other. For "base" milk, 
the producer (or his cooperative) receives a higher price; 
for "excess" milk, a lower price. 

l^J. Generally speaking a producer’s base 
under Order is determined for a 12 month period beginning 
on March 1 on the basis of his average daily deliveries of 
milk to Order ^ handlers in the months of August through 
December of the prior year. 

15. The prices for base and excess milk under 
Order ^ are arrived at as follows; 

Excess milk Is assigned to Class II and 
priced at the lower Class II value. Base milk receives 
a higher price determined by subtracting from the total 
value of all the milk in the pool (both Class I and Class 
II milk), the amount of excess milk at the Class II price. 
The price for base milk is thus a blend of all of Class I 
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and only so much of Class II milk as Is not assigned to 
•excess milk. The base price Is much higher In every 
month than the excess price. 

16. Under the Marketing Act base-excess plans 
may be used only to level the pattern of seasonal production 
and not to limit the sunount of production or the access of 
new producers to the market. However, under the guise of 
the base-excess plan the Secretary has promulgated 
provisions in Order ^ which violate the Marketing Act's 
basic requirements of uniformity of price to producers, 
erect Illegal trade barriers, illegally discriminate 
against plaintiff and Its members and otherwise are In 
violation of law. 


17 . Plaintiff has for some years supplied the 
milk requirements of Johanna Farms, Inc., a handler located 
in Plemlngton, New Jersey, who is subject to regulation 
under Order ll. As the business of the Plemlngton handler 
grew so did Its milk requirements, and plaintiff sought to 
meet the handler's increased needs. In the months of May, 
June and October 1972, it became necessary for plaintiff 
to shift to the Plemlngton handler milk produced by Its 
members previously regulated and priced under Order 2 with 
the result that such milk became subject to pricing under 
Order ^l. 


18 . These producers thereby became subject to the 
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base and excess plan of Order i» and having made no deliveries 
recognized by Order H to an Order handler during the 
period of August through December 1971, had no qualifying 
base under Order based on their own production In that 
period - their production under Order 2 not being recognized 
by Order k. They were arbitrarily assigned a low base as 
new producers (this term Is used herein to Include 
established producers not previously shipping Into the 
Order market) as provided In paragraph (e) of §100^1.92 
which Is considerably less than their dally average 
deliveries taking Into account their deliveries to Order 2 
handlers during the base forming period. The arbitrary 
bases assigned by Order H to plaintiffs producers who were 
shifted were very much lower than their proper historical 
bases if based on their marketing of milk under Order 2 as 
well. The difference In dollars for plaintiff's producers 
who shifted in May and June Is about $12,000 for the months 
of May through September 1972. The differences for all the 
plaintiffs producers for October 1972 and ensuing months 
cannot be exactly determined as yet because the base and 
excess prices have not yet been announced nor the 
deliveries of milk of the producers In question made but the 
^ount Involved Is estimated at $65,000 per month. 

I 19. Plaintiffs producers are being Illegally 

their historical bases for deliveries 
^finder Order 2 notwithstanding that the economic value of 
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their levelling of their seasonal production Is Just as 
great whether they were producers under Order 2 or Order 

20. The pattern of administrative record keeping 
and verification under Order 2 Is In all relevant respects 
th' same as that under Order There is detailed record 
keeping and reporting by handlers under both orders ; and 
from these records the deliveries by these producers during 
the August-December 1971 base period under Order 2 could 

be readily ascertained and verified. There is no legal 
basis for the arbitrary disregard of these deliveries under 
the Base-Excess provisions of Order ^1. 

21. Under the provisions of Order ^1, the above 
plaintiff's producers whose milk Is currently being shipped 
under Order *1 will not, until March 1, 1973 receive true 
bases - i.e., based upon their own historical deliveries 
during the prior August through December period. Instead, 
Order ^1 until March 1, 1973 arbitrarily assigns them 
discriminatory and economically punishing bases (see 
$100^1. 92(e) ) . Instead of getting their proper historic base 
of about 90?, they will get for milk delivered during the 
months of October and November 1972 a base of only 70? and 
for milk delivered In December 1972, and January and February 
1973, still less - only 60?. 

22. Contrary to the clear mandate of the Marketing 
Act (paragraph D of §608c(5) limiting any penalty on new 
producers to three months, plaintiff’s producers who shifted 
In May 1972 are being penalized for 10 months, those who 
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shifted In June 1972 for 9 months and those who shifted in 
October 1972 for 5 months. Furthermore the period for 
which under any possible order of the Secretary penalty 
pricing might be Imposed on the plaintiff's Honesdale 
producers has long since been expired. They have for more 
than a year been regular shippers of milk to the Order 
marketing area. Part of the receipts of the Honesdale plant 
were at all pertinent times regularly shipped to an Order ^ 
handler who distributed milk In the Order marketing area. 
Although the amounts shipped were not sufficient to bring the 
Honesdale plant under regulation by Order ^ prior to 
October 1, 1972, nevertheless such producers were regularly 
selling milk for consumption In the Order ^ marketing area 
within the meaning of paragraph D of §608c(5) of the 
Marketing Act. 

23. Plaintiff and Its members will suffer Irrepar- 
able Injury unless this Court enjoins the enforcement of 
said provisions of Order ^1. 


SECOND CLAIM FOR RELIEF 



2ft. The allegations of paragraph 2 through 23 
are realleged. 

25. Prior to October 1972 certain of plaintiff's 
producers shipped their milk to a plant maintained by 
plaintiff at Honesdale, Pennsylvania at which all milk 
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handled was subject to Order 2, No milk was or is bottled 
and distributed from the plant but Jt simply ships raw bulk 
milk to a distributing plant, 

26 , Commencing October 1, 1972 the Honesdale 
plant began to ship substantially all its milk to the 
Plemlngton plant of Johanna Farms, Inc, in quantities 
sufficient to bring the Honesdale plant under Order *1 
regulation pursuant to §100^, 7(b) of Order As a result 
the producers delivering to the Honesdale plant 
(previously regulated as a bulk tank unit under Order 2) 
became producers under Order ll, 

27 , Paragraph (d) of §1004,92 provides that if a 
distributing plant becomes an Order 4 pool plant under such 
circumstances a producer delivering to the plant 
immediately gets a current base for his deliveries based on 
the historical deliveries made by him during the prior 
base forming period to such plant either as an Order 4 or 
as a non-Order 4 plant , 

28 , In the Secretary's decision of May 18, 1970 
promulgating Order 4 the Secretary made the following 
findings ; 

"A supply plant, the milk supply from which 
is needed in the short production months, 
is an Integral part of the marketing 
supply [of Order 4]," 

(35 Fed, Reg. p. 7928) 
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t 

"The Delaware Valley Market Ipart of 
Order traditionally was supplied 
largely through supply plants." 

(35 Fed. Reg. p. 7935) 

29. There is no basis In law for denying the same 
treatment to producers shipping to a non-Order supply plant 
which becomes an Order ^ plant as Is accorded to producers 

in the case of a distributing plant so shifting. 

THIRD CLAIM FOR RELIEF 

30. The allegations of paragraphs 2 through 29 
(other than paragraph 2A) are realleged. 

31. The plaintiff's producers who shifted In May 
and June 1972 and part of those who shifted In October 1972 
were producers delivering to a bulk tank unit (the Salem 
bulk tank unit) previously regulated by Order 2. The milk 
of such bulk tank unit since October 1, 1972 Is being 
delivered directly to Johanna Farms' Flemlngton plant (which 
Is regulated by Order ^) by tank truck which picks the milk 
up at the producers' farms and delivers it to the Flemlngton 
plant without intermediate reloading. 

32. Such a bulk tank unit Is lii fact the economic 
equivalent of a supply plant. This has been recognized 

by the Secretary under Order 2 and provisions are made In 
such order for treating such units substantially as supply 
plants, and similar provisions are made under Order as to 
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cooperatives operating such routes. 

33. The S2une consideration which makes Illegal 
and arbitrary the exclusion of producers delivering to 
supply plants from paragraph (d) of §1004.76 make Illegal 
the exclusion of producers who delivered to an Order 2 
bulk tank unit . 

FOURTH CLAIM FOR RELIEF 

34. The allegations of paragraphs 2 through 33 
(other than paragraphs 24 and 30 )are realleged. 

35. There is no evidence In the hearing record 
on the basis of which Order 4 was promulgated to support 
the provisions of Order 4 herein challenged. 

36. The adoption of a base-excess plan for 
levelling production under Order 4 in contrast with the . 
Louisville plan of levelling seasonal production adopted by 
the Secretary under Order 2 which shares a common milkshed 
with Order 4 was for the purpose of inhibiting the movement 
of producers from Order 2 to Order 4. 

37. These provisions of Order 4 discriminate 
unlawfully against plaintiff and its members, constitute a 
trade barrier and are otherwise in conflict with the 
provisions of the Marketing Act, and the Fifth Amendment to 
the Constitution of the United States. 

I 
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WHEREFORE, plaintiff prays; 

(a) for a judgment declaring Invalid the 
Base Excess Provisions of Order ^1; 

(b) alternatively declaring Invalid the 
provisions of Order ^4 denying to plaintiff's members a base 
on the basis of their historical deliveries of milk whether 
to Order or non-Order handlers during the prior base 
forming period of August through December; 


(c) that a preliminary and permanent 
injunction issue enjoining defendant, his agents, servants, 
employees and attorneys (including the Market Administrator 
under Order li) from enforcing the Base Excess Provisions of 
Order in any manner other than so as to accord to 
plaintiff's members a base for the said milk based upon 
their historical deliveries in August through December 1971 
to handlers whether regulated by Order 4 or not; and 

(d) that the Court grant such other and 
further relief, preliminary and final, as may be necessary, 
just and proper. 


Dated: New York, N.Y. BOTEIN, HAYS, SKLAR & HERZBERG 
October 31, 1972 


By 


200 Park Avenue 

New York, New York 10017 

Telephone Number (212) 867-5500 


Attorneys for plaintiff 



fic 


i i-iemD( 

and Po^^t 


of the 
Office 




rl rm 
Address 
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Defendant's Answ er 

UNITED SIL^TES DISTRICT COURT 
SOUTRESl^ DISTRICT OF HEW YORK 

DAIRYLEA COOPERATIVE, INC,, 

PKntlff, 

-V 

EARL L. BUTZ, SECRETARY OF 

agricultu:;e of tue united 

STATES, 

Defendant. 

Defendant, Earl L. Butz, Secretary of Agriculture 
of the United States, by his attorney, Whiney North 
Seymour, Jr., Uiiited States Attorney for the Southern 
District of New York, for his answer to the complaint, 
alleges : 

1. Admits each and every allegation contained 
in paragraphs **1'*, ”2", **3”, "A”, "6", ”7", "25'* and ”26" 
of the complaint herein. 

2. With respect to the allegations contained 
In paragraph "5", respectfully refers to the Agricultural 
Marketing Agreement Act of 1937, as amended ("the Act”), 
for the tine and correct terms and provisions thereof. 

3. Admits each and every allegation contained 
in tlie first sentence of paragraph ”8" of the complaint 
herein. With respect to the rest of said paragraph "8", 


•X 

: 

• ahsiter 

: 72 Clv. 4653 

R.L.C. 
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Defendant ’s 


Answer 


respectfully refers to the entire decf.slon of May 18, 1970 
for the true and correct terms and provisions thereof. 

4. With respect to the allegations contained 
in paragraphs "9,‘’ ”10". "11”. "12". "13". "14", "15" 
and "27" of the complaint herein, respectfully refers to Orde: 
2 and Order 4 for the true find correct terms and provisions 
thereof^ 


5* Denies each and every allegation conta in ed in 
paragrftphs "16", "in‘V "19", "20", "21", "22", "23", "29", 
"32", "33", ’^5", "36" and "37" of the coirplalnt herein, 
and respectfully refers to the Act, Order 2 and Order 4 
for the true and correct terns and provisions thereof# 

* 6# Denies that he has knowledge or information 
sufficient to form a belief as to the truth of the allega- 
tions contained in paragraph "17" of the conplaint herein, 
except admits and alleges that milb of certain producers v.ho 
aire laaabcrs of the plaintiff cooperative was received by 
Johanna Pams, Inc,, in the months of May, Jxme and October, 
1972. 

7, As and for his answer to paragraph "24" of the 
con^lalnt herein, repeats and realleges his responses to 
paragraphs "2" throngh ”23" of the cooi^laint herein with 
the same force and effect as if said responses were fully 
repeated and realleged at Icngtii herein# 
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Defendant * s Answer 

A 

8* With reapcct to the allegatloxis contained in 
paragraph ”28’* of the coinplaint herein, respectfully refers 
to the entire decision of llay 18, 1970, for the true and 
correct terras and provlsJnns thereof* 

9* As aid for his ansv;er to paragraph "30” of 
the con^lalnt hexrcln, repeats and realleges his responses to 
paragraphs ”2” through ”23" and "25"throu^ «'29” of the 
coisplalnt herein with the sanss force and effect as If said 
responses \^re fully repeated and realleged at length herein. 


10* Denies that he has knowledge or 
Information sufficient to form a belief as to the 
truth of the allegations contained in paragraph ”31" 
of the cocylalnt herein* 

11* As and for his answer to the allegations 

* 

contained la i>aragraph ”3A" of the complaint herein, 
repeats and realleges his reaponses to paragraphs 
*’2** through ”23", ”25** through ”29" and ”31” through 
*'33** of the con^laint herein with the same force and ^ 
effect as if said responses were fully repeated and 
realleged at length herein. 

^IRST AFFIKIATIVE PEFEtlSE 
12* This Court lacks subject matter juris* 


diction 
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Defendant's Answer 


I 

I 

\ 

I 

4 


I 

i 

I 


SECOin) AFFimmvs defetsb 


13« The coaplaint foils to state a claia 
upon which relief con be gronted. 

VHEREFOIIK, defendant Earl L. Butz, Secretary 
of Agriculture of the United States, demonds thot Judg^sent 
be entered dismissing the coir5>laint herein, togetlicr with 
the costs end disbursements of this action. 


Dated! Nevr York, York 
December 19, 1972 


ranZIEY NORTH SEYIIOUR, JR. 
United Stotes Attorney for the 
Sout^rTHDictrict pf/llcw York 
Attp^iew for 



.stant United States Attorney 
Office £c P.O, Address: 

United States Courthouse 
Foley Square 

Hex/ York, Nc'.'; York 10007 
Tel: <212) 264-6339 
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Pennmarva Dairymen's Cooperative 
Federation, Inc.'s Motion to 
Intervene as Defendant 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DAIRYLEA COOPERATIVE, INC., 


Plaintiff , 


-against- 


EARL L. BUTZ, SECRETARY OF 
AGRICULTURE OF THE UNITED STATES 

Defendant, 

PENNMARVA DAIRYMEN'S COOPERATIVE 
FEDERATION, INC., 

Applicant for 
Intervention 


NOTICE OF 

MOTION TO INTERVENE 
AS A DEFENDANT 

72 Civ. 4653 

R. L . C . 


SIRS: 


PLEASE TAKE NOTICE that upon the annexed affidavits 
of Paul E. Hand sworn to on December 7, 1972, and December 12, 
1972, and upon all the pleadings and proceedings heretofore 
had herein, the undersigned will move this Court on 
December 29, 1972, at 10:00 o'clock in the forenoon, or as 
soon thereafter as counsel may be heard, before the Hon. 

Robert L. Carter, in Room 129, United States Court House, 

Foley Square, City, County, and State of New York, pursuant 
to Rule 24, on behalf of Pennmarva Dairymen's Cooperative 
Federation, Inc., individually and on behalf of its individual 
members, Inter-State Milk Producers' Cooperative, Maryland 
Cooperative Milk Producers Incorporated and Maryland and 
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I Pennmarva Dairymen's Cooperative 

I Federation, Inc.'s Motion to 

! Intervene as Defendant 

I 

! 

' Virginia Milk Producers Association, Inc., for leave to inter- 

vene as a defendant in this action, in order to assert the 
defenses set forth in its proposed answer, of which a copy is 
hereto attached, on the ground that approximately 4500 of its 

farmer members who market approximately 60% of the milk 
supplied to the area encompassed within Federal Marketing 
Order 4 are directly affected by the base-excess plan alleged 
in the complaint to be an infringement of Plaintiff's rights, 
its legal interests and those of its farmer members will be 
affected by the judgment, which legal interests are not now 
adequately represented in the action, and as such has a 
defense to Plaintiff's claim presenting both questions of law 
and of fact which are common to the main action. 


Dated: New York, New York 
December 18, 1972 


SIMPSON THACHER & BARTLETT 



Attorneys for Pennmarva, 
Dairymen's Cooperative 
Federation, Inc. 

Applicant for Intervention 
Office and P.O. Address 
One Battery Park Plaza 
New York, New York 10004 
(212) 483-9000 


i 
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Pennmarva Dairymen's Cooperative 
Federation, Inc.'s Motion to 
Intervene as Defendant 


DONALD F. COPELAND, ESQ. 

MESSRS. SPEESE AND KEPHART 
617 Four Penn Center Plaza 
Philadelphia, Pennsylvania 19103 
(215) LO 8-3410 
Of Counsel. 


TO: MESSRS. BOTEIN, HAYS, SKLAR 
t HERZBERG 
200 Park Avenue 
New York, N.Y. 10017 
Attorney for Plaintiff 

JOEL HARRIS, ESQ. v y 
U.S. Attorney's Office 
U.S. Court House 
Foley Square 
New York, N.Y. 10007 
Attorney for Defendant 
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Affidavit of Paul E. Hand, Sworn to 
December 7, 1972, in support of Motion 
to Intervene 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NE17 YORK 


DAIRYLEA COOPERATIVE, INC., 

Plaintiff, 

-ajainst- 

EARL L. BUTZ, SECRETARY OF 
AGRICULTURE OF THE UNITED STATES 

Defendant, 

PENNMARVA DAIRY^^EN’S COOPERATIVE 
FEDERATION, INC., 

Applicant for 
Intervention 


COMMON^^EALTH OF PENNSYLVANIA: SS. 
COUNTY OF PHILADELPHIA : 


PAUL E. HAND, being duly sworn according to law, deposes 
and says: 

1. He is the Secretary of Pennmarva Dairymen’s Coop- 
erative Federation, Inc., (hereinafter "Pennmarva") and as such, is 
duly authorized to make this affidavit on its behalf. 

2. Pennmarva is an agricultural cooperative organized 
under the laws of the State of Maryland with its principal office 
at 1717 G^^ynn Oak Avenue, Baltimore, Maryland, 

1 

1 

1 


1972 Civ. No. 4653 


AFFIDAVIT IN SUPPORT OF 
MOTION TO INTExRVENE 
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Affidavit of Paul E. Hand, Sworn to December 7, 

1972, In support of Motion to Intervene 

3. the Individual members of Pennmarva are Inter-State 

Milk Producers' Cooperative, Maryland Cooperative Milk Producers 
Incorporated, and Maryland and Virginia Milk Producers Association, 
Inc. ' — - 

4. Approximately 607. of the milk marketed in the area 
comprising Federal Milk Marketing Order Number 4 is produced and 
marketed by approximately 4500 dairy farmers who are members of 
Pcnninatva and its individual cooperative members. 

5. Pennmarva, its individual cooperative members and 
the dairy members of said Cooperatives are directly affected by the 
base-excess plan of Federal Milk Marketing Order Number 4, here 
under attack, in that said plan levels production in the market, 
promotes orderly marketing conditions and has a substantial impact 
upon their income and well-being to the extent that the granting 

of Plaintiff's prayer for relief may cause disorderly marketing 
conditions to arise which could result in irreperable harm and 
financial loss to the dairy farmers associated with Federal Milk 
Marketing Order Number 4. 

6. Penmarva and its individual cooperative members see>l 
to intervene in the subject action in order to be afforded an 


I 
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Affidavit of Paul E. Hana, C-^orn to December 7> 
1972, in support of Motion to Intervene 


opportunity to place before the Court its position and the position 
of its 4500 members in the light of the fact that they will be 
directly affected by the judgment of the Court. 

7. Pennmarva expects to present a defense to Plaintiff's 
claim presenting both questions of lav; and of fact which are cormon 
to the main action. 



PAUL E. HAND 



Sworn to and subscribed 
before me this day 
of December, 1972. 
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Proposed Intervenor*s Ansv/er 

VMiTrT) m strict court 

SOI’Ttt ^^N PTST'^^CT OF VS’.' YORK 
DAIRYLEA COOPEPATIVE, INC., 

Plaintiff, 1972 Civ. No. 4653 

■>aeain.st> 

EARL L. BUT2, SECRETARY OF 
AGRICULTURE OF THE UNITED STATES 

Defendant, INTERVEKOR'S ANSWER 

PENNrARVA DA1RY^^EN'S COOPERATIVE 
FEDERATION, INC., 

Intervenor 

. • , 

✓ 

FIRST DEFENSE 

The complaint shox'^s on its face that the court lacks 
jurisdiction in that the controversy described therein is one 
vithin the exclusive jurisdiction of the Secretary of Agriculture, 
created and acting pursuant to the provisions of the .Agricultural 
Marketing .Agreement Act of 1937, Title 7, Section 608c(l5) (.A), 
United States Code, and the plaintiff has not exhausted its 
remedies granted by said Agricultural Marketing .Agreement .Act 
in that plaintiff has not filed a written petition with the 
Secretary of Agriculture pursuant thereto. 

SECOND DEFE?:SE 

The complaint fails to state a claim against defendant upon 
which relief can be granted. 

THIRD DEFENSE ‘ " • 

1. Intervenor admits the allegations .contained in para- 
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Proposed Intervenor’s Answer 

graphs 1, 2, 3, 4, 6, 7 of the complaint, 

2. Intervenor alleges that the allegations contained in 
paragraphs 9, 10, 11, 12, 13, 14, 15, 20 of the complaint are 

an attempt to paraphrase the provisions of Orders 2 and 4, which 

Orders speak for themselves, and are the best evidence of their 

provisions, and in'^ofar a® nny reenonsive pleading may be dee'-er* 
to be reouired, such allegations are denied, 

3, Intervenor alleges that the allegations contained in 
paragraphs 5, 27, 28, 32 attempt to interpret in a misleadir.p 
manner the Agricultural Marketing Agreem.ent Act, Federal Milk 
Marketing Orders 4 and 2 and the Findings of the Secretary 

' leading to the promulgation of said Orders, all of which speak 

1 for themselves, and insofar as any responsive pleading may be 

deemed to be required, such allegations are denied, 

4. Intervenor alleges it is without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allega- 
tions contained in paragraphs 17, 18, 22, 25, 26 cf the cor.plairr: 

5, As to paragraph 8 of the com.plaint, Intervenor admits 
that "plaintiff has for some tim.e been marketing under Orders 
2 and 4 milk produced by its members" but alleges that the 
rest of the allegations contained in said paragraph attempt to 

I 

interpret in a misleading manner the Findings of the Secretary 

. leading to the promulgation of Order 4, which speaks for 

itself, and insofar as any responsive pleading may be deemed 
to be required, such allegations are denied. 
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Proposed Intervenor’s Answer 

6. As to paragraph 16 of the complaint, Intervenor allege? 

■ 

that the allegation "Under the Marketing Act base-excess plans 

may be used only to level the pattern of seasonal production 
and not to limit the amount of production or the access of 
new producers to the market” is an attempt to interpret in a 
misleading manner the Agricultural Marketing Agreement Act, 
which speaks^for itself, and insofar as any responsive pleading 
may be deemed to be required, such allegations are denied} 
and denies each and every other allegation contained in said 
paragraph. 

7. As to paragraph 21 of the complaint, Intervenor d^r.lrs 
the allegations as stated and avers that plaintiff's producers 
will receive the ba«es provided under the Order and plaintiff'*’ 

decision to plajje the subject milk in Order A as of the wime 
alleged was its own business decision and not an inevitable 
result of the operation of Order 4, 

8. As to paragraphs 24, 30 and 34 of the com.plaint 
realleging paragraphs 2 through 23, 2 through 29 and 2 through 
33 respectively of the complaint, Intervenor, in answer thereto, 

• I 

here realleges its answers contained herein to the specific 
paragraphs. 

9. Intervenor denies each and every other allegation 
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Proposed Intervenor’s Ansv/er 


contained in the complaint. 

WHEREFORE, Intervenor demands judgment, dismissing the 
complaint, with costs. 


SIMPSON THACHER £< BARTLETT . 

Attorney for Pennmarva, 

. Dairymen's Cooperative 
Federation, Inc. 

Intervenor 

One Battcrv Park Plaza 
New York, N.Y. lOOOA 


DOrTALD F. COPELAND 

Member of the Philadelphia Bar 

of Counsel 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP 1JE17 YORK 

s 

DAIRYLEA COOPERATIVE, INC,, * 

s 

Plaintiff, t 


vs. 

KARL L. BUTZ, Secretary of the 
Dapartsaent of Agricultiire of the 
United States, 


72 Civ. 4653 


Defendant. 


Before : 


HON. -ROBERT L. CARTER, 


District Judge. 


NewJYork, January 23, 1973; 
10,30 o'clock a.m. 

‘ (Room 519) 


APPEARANCES I 



BOTEIN, HAYS, SKLAR £ HERZBERG, Esgs. , 

Attorneys for Plaintiff 
SYDNEY C. WINTON, Esq., 

STANLEY M. KOLBER, Esq. , 

Of Cotinsel. 





WHITNEY NORTH SEYMOUR, JR., Esq., 

United States Attorney, 

For the Government; 

JOEL HARRIS, Esq., 

PAMELA DAVIS, Esq., 

Assistant United States Attorneys, 
Of Counsel. 
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SIMPSON, THACHER & BARTLETT, Esqa, , 

Attorneys for Defendant Intervener 
Psnnmarva Cooperative, Zno« ; 

DONALD COPELAND, Esq. , 

Of Counsel. 


MR. HARRIS: Your Honor, the parties had made 
a stipulation that they had filed with the Court the 
administrative record in this case. We hadn't actually 
brought it to the Clerk’s office on the sixth floor, but 
we have it in this box. As you can see, it’s quite 
bulky. We would like to file it here, if we may. 

THE COURT: All right. 

As soon as the Clerk is through he will tell 
you where to put it. 


i 


i; 


■|7 

le i! 
<9 
20 

2 ! !! 

22 
?3 !| 
24 

?: *! 


MR. WINTON: If your Honor please, we would like 
to have access to it. We would like to get page refer— 
ences to it. 

THE COURT: All right. If it is going to be 
filed in court, you will have full access to it. 

(Pause.) 

THE COURT: Mr. Harris, I would like for you 
before v/e start to give me some explanation as to the 
reason that the Government, or rather you, violated the 

SC/aTHtiiN Di.'H-RiCT CGUPT RtFOR I'eSS 
United States Court house 

Foley So ti.Y. 1COG7 Teltphomes 00?:ti^no 7*4580 
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iinder standing we had in this case. 


m. HARRIS: I beg your pardon, your Honor? 
TEE COURT: You don't understand wliat I am 


talking about? 


MR. HARRIS: I think if you are referring to 

the motion to dismiss — 

THE COURT: It was my understanding that the 

Government V7as to file the Court a motion going to 

the jurisdiction of this matter, on the 3rd, as I believe, 
of January, with answers to be filed by 'the plaintiff on 
the 8th of January? if the Cover- ment was going to raise 
the question of jurisdiction. Instead of that, you fixed 
your jurisdictional papers as a part of the brief in this 
case. I consider that a violation of our understanding, 

and I want an explanation. 

MR. HARRIS: Well, your Honor, I guesss we 

had a misunderatandlng. you rooall the conference 

that took place which was whan the Governnent wrote to 
the Court and requested an extension of time to file a 
motion for summary judgment, which request was denied, at 
that time the Government said it might as part of this 
motion make an’ argument going to the jurisdictional ques- 
tion. You are correct in saying — 

THE COURT: The point that we had understood 


SCUrr^ERr' DiSTRICT COURT REPORTERS 
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v/as in terroa of economy of time, and we agreed that thera- 
for© if the issue of jurisdiction was appropriate, there 
would be no necessity for the trial. And the whole 
purpose of our understanding was, it seemed to me, to 
have these issues out of the way before^© actxxally came 
doT-m to try this case. 


MR. HARRIS: Your Honor at that time said if 

we were going to malce such a motion, you set a briefing 
schedule. Simply put, your Honor, we v/eren't prepared 
as of that date with our motion papers, so we could not 
file them on that date. 

I spoke to your clerk, I guess the next day, | 

I 

and indicated to him that we did not have the papers 
ready. 

I would like at this time to introduce Miss 
Davis from our office, who is also an Assistant U. S. 
Attorney, who has been taking more of the work in this 
case, because I have had another trial commitment; in i 

fact, I have been on trial before Judge Bonsai the entire j 

1 

last week. In effect it is still going on. She can 
direct herself as to why the papers weren't ready. 

THE COURT: I am not interested in that. 

I am interested in if the papers weren't ready, wl.y you j 
are going to change the understanding, the plaintiffs have j 


SOUTWERi'l DiSTRiCT COLRT KEPCRTl-RS 
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a different understanding , but it seems to me what we are 
now faced with is because the Government was not able 
to get their papers in on time, we are now set for trial 
in this case, whereas, as a matter of fact it could well 
be that the case will turn and the decision will be made 


on the issue of jurisdiction* 


It seems to me to be a waste of time for all 


the parties that are involved. 

MR. HA^IS: I agree, your Honor. It is an 

unfortunate situation. That was one reason why I had 
asked for a longer extension of time. I had anticipated 
there would be problisus. But there is a change of facts 
that -occurred, your Honor. 

That is what Miss Davis was going to address 
herself to, which we could not have addressed ourselves 
to upon papers on Ja aary 3, which we think bear directly 
on this. I think Miss Davis perhaps should have an 
opportxinity to explain that. 

The plaintiffs were not misled because 1 was in 
contact with Mr. Kolber and there was no misunderstanding. 

THE COURT t I am not interested in what the 
plaintiffs were misled about. I was misled. 

MISS DAVIS} May I speak on this? 

THE COURT* Yes. 


L 
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MR. WINTON: We don’t agree v/ith this statement 
that v;e vreren’t misled. I wuld like to have an oppor- 


4 (1 

tiinity later to address myself to that. 

5 

MISS DAVIS: As LOon as the question of a 

1 

motion to dismiss came up ^v-e were informed by the plain- 

7 1 

|i 

tiffs that the motion to dismiss of course is based on 

8 l! 

li 

from the Government's point of view, the availability of 

^ I 

J 

L 

an administrative remedy. The plaintiffs informed us 

10 1 
i 

in telephone conversations with Mr. Harris that they did j 

11 I 

1 

not bring a petition for an administrative remedy because 

12 

it was in their opinion that such remedy would not be • 

13 

available to them for a number of different reasons. 

14 

THE COURT: They said that in their briefs? j 

13 

MISS DAVIS: Yes. And since the motion to ! 

li 

dismiss was based on the availability of an administrative 

17 

remedy, we felt, the Government felt that we could not 

18 

bring a motion to dismiss until we were in a position to 

19 

' assure this Court that the administrative remedy was avail- 

20 

able. In other words, we didn't want to bring a motion 

i 

21 

1 

saying that they must pursue an administrative remedy 

22 

1 

unless we were in a position to state that there was such 

23 

an administratige remedy. 

24 

This is, of course, an unusiial procedure, to go 

i 

•25 

to the Department of Agriculture and ask them for their 
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stand on a situation that has not yet occurred. But we 
v;ere able to do so. It was not until January 11 that j 
we obtained that assurance. | 

The same day that we obtained it we so informed 
the plaintiff. S: was waiting for this assurance and 
waiting to be in a position to tell the Court flat that 
there is an administrative remedy available, that post* 
poned the bringing of the motion to dismiss. We are 
certainly sorry if you feel you have been misled, your 
Honor. 

i 

THE COURT: I have been misled and the explan- | 

I 

ation doesn’t satisfy me. The Government understood | 

J 

i 

vmen they came here and the Department of Agriculture knew j 

J 

when this case came here in November that the jurisdic- j 

i 

tional question was vital to their claim and they were j 

going to raise it. In fact, I cion't see anything in the 

i 

papers that have been filed with me that indicate there 
was any special knov/ledge that took any length of time 
for anyone to learn. And I want to advise both you euid 

I 

Mr. Harris that when agreements are made and understandings ! 
are made with me as a - jmber of the court in any proceed- 

t 

ings, I expect all parties to keep them. All right. j 

i 

Let's proceed. 

MR. WINTON: I wanted to raise the other point. 
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if yoiir Honor please, that the brief filed by the Depart- 
ment has been xinfair to the Court and to U8. In the 
first place, we were never informed that there was a 
letter of January 11 or any other letter from the secretary 

agreeing to a 15-A proceed?^ Nor did we ever state that 

A 

we would have preferred or wanted to have a 15-A proceed- 
ing. We wanted to have a lawsuit.' We did say that the 
U. S. Attorney, we thought they shouldn't be thinking of 
anything but a judicial remedy because the Department's 

position v;a8 clear on the subject. 

Later on, but only the last few days we gave 

them the authorities. But the Department is on record 
with its own standing position both in the judicial 
proceedings and in these 15-A proceedings, and its inde- 
pendent judicial officer, who is an independent administra- 
tive judge, has uniformly held that you can't bring a 15-A 
proceeding in this kind of case. His consent would be 
irrelevant. But we weren't informed that there was a 

formal consent. This is the first thing. 

Secondly, the cases in our brief are peculiarly 

kno\m to the Department. They peculiarly know that 
they don't want a cooperative to file a 15-A proceeding 
when the issue relates to payment out of the pool. And 
they did not disclose it to yotu: Honor while dealing with 
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the rights of proprietary hemdlers, j 

i 

I think they owed it to the Coiurt and to us | 

lA^ j 

not to conceal these citations which tte? have brought to j 

your Honor’s attention; 

THE COURT: You will be given every opportunity 
and every right to make any* if you feel that you can^ 
make any amendments or to file any additional papers with 
the Covirt on the question, because I do feel that this 
matter has not been handled in the way that I understood 
in November that we had agreed upon* All right* Let's 

proceed* 


MR* WINTONi If your Honor should have any 

doubt on the jurisdictional question, we have been infomned 

by farmers who are members of the daiiiy luague and who 

have this claim, to have them intervene* However, we 

would prefer not to have them inteihrene, so at some point 
* * 

we'd like yoxir Honor's ruling on that question so that 
we could decide i/hether to have them intervene, or give 
us some idea of your thinking* 

THE COURT; The problem about it is, that I now 
have to consider the question of jurisdiction as a part 
of the merits in the case* I am not going to consider 
it now* tiy advice to you is, that if you feel that 
you need the intervention of the farmers or any individuals 
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1 

1 

1 
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1 

in regard to it in order to protect yourself, my advice 

3 i 

for you is to do it out of an abundance of caution, 

1 

i 

1 

i 

4 I 
1 
1 

1 

! I am deciding the merits of this case, rather the 

i ' 

i 

i 

e II 

^ ’! jurisdictional matter, along vfith the merits of this 

i 

t 

6 

! i 

case. 

• 

7 

I would think that if you want to have such 


8 

an intervention, I am going to allow it as of now, and the 


9 

j Government will proceed with the case with the inter- 


10 1 

i vention if you so desire. 


i 

MR, WINTON: Could I have just a moment. 

1 


12 

(Pause.) 


13 

MR. HARRIS: Your Honor, just a procedure 


U 

i matter. 

1 


15 

I would like to introduce Mr. Donald P. Copeland 


16 

1 

1 

of the Philadelphia bar, and move his admission to the 


:7 

1 

Court for the purposes of this trial. 


18 

THE COURT: All right. 

- 

19 

Mr. Copeland, you are welcome to participate in 


20 

i 

these proceedings. 


21 

MR, COPELA!n>: Thank you, your Honor. I appreci- 


22 

23 

ate the opportunity to appear before you. 

THE COURT: I 5un going to admit Mr. Copeland for 



24 

1 

1 

1 

1 purposes of this case. 


25 I 

If you want to have an admission to the bar 

1 

• 
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2 I 

generally, then you can file a petition at that tiiae. 

3 ! 

You are admitted for the purposes of this ease. 

i 

4 

MR. V7INT0N: If your Honor please, it is a 

! 

1 

1 

little confusing. Mr. Kolber, my partner, has filed an j 

6 ! 

ll 

1 

application for admission to the bar, too. Re is a 

7 

practicing member of the Hew York bar. 

e 

THE COURT: I am going to admit Mr. Kolber as 

9 ’ 

well for this purpose, but there is a procedure for * 

to 

yes, 1 know I can do it. 

n 

MR. KOLBER: Your Honor, I am sorry. Just one 

12 

word of explanation. 

13 

1 had thought that I had done with your consent 

A 

14 

by prearrangement, and apparently there has been some 

15 

slip. 

16 

THE COURT: All right. I will admit you. 

17 

X understand that you have gotten the consent 

18 

of a member of my staff, and therefore I will abide by 

19 

that. ‘ 

20 

MR. KOLBER: Thank you, your Honor. 

21 

MR. HINTON: I4ay X just have one moment to confer 

22 

with other counsel,? 

23 

THE COURT: All right* 

24 

(Pause.) 

25 

MR. HINTON: He have been unable to arrive at an 

/ 

i 
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agreement, if your Honor please, I would like to reserve 
this question until I have had a chance to give it some 
more consideration, 

the COURT: How long is this case going to take 

to try? 

MR. WINTON: I think our case would take no 
more than a day at the most. 1 don't know how much the 
cross-examination would take. ^^en I was asked, I said 

it may take another half day for the cross-examination. 

I have bean told that the Government didn't plan to call 
any witnesses,, and Mr. Copeland said he might or might 
not call a witness, 

THE COURT: All right. Let me ascertain that 

now. 

Mr. Harris, how long after the plaintiff's case 


20 


2 ! 



! 


do you think you will need? 

MR. HARRIS: We have an affidavit by somebody 

and if it comes in by stipulation wo won't have to call 
him at all. Otherwise it might bo a five-minute witness 

and that is it. 

THE COURT: Mr. Copeland? 

MR. COPELAND: If your Honor please, depending 

on what evidence the plaintiff puts in, I understand they 
will put an export witness on the stand to testify. 
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Depending on what he testifies to « if X anticipate 
correctly what he will testify to, I will have one witness 
to testify. I would anticipate that his direct might 
take an boor to two hours. 

THE COURT: All right. 

I think that we may be prepared, we may go to 
6 o'clock tonight. 

You may proceed, Mr. Hinton. 

MR. HINTON: Hould you like an opening state- 
ment, if your Honor please? 

THE COURT: Z don't think so, but it is up to 
you. Z think that all the papers have been filed in this 
case, and Z have a clear idea of what is involved. Z do 
not think your telling me any more would clarify. But 

A 

that is up to you. 

MR. IfZNTON: Z will just make one short state- 
ment. Z had prepared some extended remarks, but I 
certainly don't think they will help in view of what is 
in o:ir brief, which covers most of it. 

The gist of our case is not whether there can 
be a so-called base excess plan but whether this particular 
base excess plan, with its 12-month payout provision 
and its arbitrary bases to a new producer is discrimin- 
atory. He feel it's like if someone had a base excess 
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plan you could only have a redheaded farmer » for Instemce, 
could have a base. We feel it is discriminatory. 

That's all I wish to say preliminarily. Z will call a 
witness. 


liISS DAVIS z May Z speak to this? 

THE COURT: Yes. 

MISS DAVIS: The Government would like to 
address itself 'n the opening statement solely to the 


question of the scope of the hearing. 


It's the Govern- 


ment's contention, your Honor, that the plaintiff has 
three txaditioha'l' grievances in the administrative review 


context. 


The first is that particular sections of an 
administrative regulation were not authorized by the 
That is clearly a legal question covered in papers. 

The second contention is that the same aspects, 
the seune parts of the Order were not submitted by the 
substantial evidence of the administrative record below. 

We have just filed the administrative record with the 
Court, and obviously the resolution of that question 
depends solely on the balance of the administrative 


record. 


The final contention is that if the above 


contentions are not true, that is, if there was sub- 
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atantial evidence, it was authorzed by the Act, and the Act 
is xxnconstitutional as it appliest to the plaintiff. 

Again, this is a legal arginaent where we needn't go beyond 
the bounds of the administrative recoicd. 

It is therefore the Government's primary con- 
tention that this is a case of administrative review, where 
it is bound by the scope of the record in the hearings 
below, and that a trial de novo, or indeed the introduction 
of any new evidence would be inappropriate. We have a 
brief on the point that Z would like to hand up at this 
time. 

(Handing to Court.) 

MR. WIirrON: We anticipated this, though we 
weren't given * copy of the brief, and the Government knew 
we were going to try to introduce evidence. Z have a 
memor2mdum Z would like to hand up. 

THE COURT: All right. ^ 

Z would like to briefly hear your views on this 
point. But let me get the Government's side, because 
Z am sure Mr. Copeland is supporting the Government's 
position. So Z will hear that first. 

MR. COPEZAIID: Yes, your Honor. Very, very 
briefly, we are in accord with the Government's position. 

We feel that under the facts in this case that there should 
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not be any evidentiary hearing. 


MR. VJIIITON: There are several aspects of this 


case. 


In the first pointy we are attacking the Order 
as it is on its face, saying the decision doesn't support 
it and tlse record doesn't support the decision. That is 
one aspect and that is what they are addressing themselves 

I 

to. But there is another aspect. 

We say as applied to us on the facts as we 
have had them applied to us, it’s in violation of both 
the law and the Constitution. The facts pertaining to 
us and as it is to us, we are entitled to put 

evidence in showing just what the situation is and what 

is illegal as applied to us. 

The final question is, there is a lot of 
testimony of an expert nature. I have given your Honor 
a brief which shows that the Courts traditionally receive 
this. In fact, they take judicial notice of it. 

We have a witness of that type who will deal with matters 
which are almost equivalent to judicial notice. 

TBECOURT: In any event, my position on it is 

that vrtiatever the merits of the Government's position, 
it comes too late. It was known, I think in llovember, 
that the plaintiff intended to put on an evidentiary 
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hearing and it was known certainly in December that this 
was so. And the scope of the hearing in regard to the 
number of days, and so forth, I think was very clear. 
Therefore, whatever the merits of it as far as I am con- 
cerned, it comes late. We will proceed with the hear- 
ing. 

All right, Mr. Wlnton. 

MR. ITIirrON: Mr. O'Brien, please. 


SOUTHERN DISTRICT COURT REPORTERS 
United States Court House 

Foley Squapei, N.Y., kY. KXX)7 Telephonci OOrtlano A4580 



A ^47 


GEORGE 


O'BRIEN, called as a 


vritxaess by the plaintiff, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. WIIJTON* 

Q What is your occupation? 

!1R. HARRIS: Your Honor, may the record just 

note my objection to Mr. O'Brien testifying. 

THE COURT: Yes. 

MR. COPELZUID: A point of clarification. 

Would my understanding be correct that when we 
raise an objection, and your Honor overrules it, we have 
m automatic exception? 

, THE COURT: You have an automatic exception. 

I will assume that you are now objecting to all the 
testimony that is coming in, not only of this witness, 
but any witness who will be introduced, as it goes outside 
the administrative record. 

Your objection will be noted in the record and 
you don't have to clutter the record up any further. 

You are protected. 

MR. COPELAND: Thank you. 

Q What is your occupation, Mr. O'Brien? 

A I am employed as an econoraist for Dairlylea 
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1 'ti 
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O'Drien-dlrect A MS 1 


2 jl 

1 

Coopera tirre, Inc. 1 


4 

Q In that connection what are your duties? 1 



A My duties are to work with the market regula- il 


5 I 

tions under which we market nilki to forecast - eductions 1 


6 

ii 

and prices in the marketing of and to analyze milk 1 



marketing situations and problems, an^attempt to formulate 1 



proposals to remedy particular problems that may arise 1 


9 S 

!• 

H 

from time to time. 1 


'1 

Q It is part of yo\ir duty to study and familiarize I 


n 

yourself with the provisions of marketing Orders issues 1 


12 

under the agriculttiral marketing agreement Act? 1 


13 

A Yes, it is. t| 


14 

Q Would you tell the Cour the Orders with which jl 


15 

you had cxjcasion to ’^rork and study and testify, I believe? 1 

A The Boston Regional Order, which is Order No. Ij jl 


16 


17 

the Connecticut Market Order, which is Order No. 15 » the I 


18 

New York-New Jersey Market Order, which is Order No. 2| J 


19 

the Middle Atlantic Order, which is Order No. 4; and the 1 


20 

Eastern Ohio-Western Pennsylvania Order, which is order 


21 

1 

1 No. 36. 


22 

1 Then there are State regulations in the Buffalo ' 


23 

j 

and Rochester eureas which are markets operated by the 

c 

24 

1 State of New York; and the severalareas within the State 

25 

*1 

of Pennsylvania where we market milk, under the Pennsyl- 

• 


! ■ 
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sylvania Milk Marketing Board. 

Q The first mentioned group of 'Orders were 
Federal Orders; v/ere they not? 


6 

7 


^ !! 


10 
]] 

.. i! 

to i; 

i 




15 ; 




le 
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A They were, yes. 
t 

Q An'Order 4 is the order involved in this case? 

A 

A Yes. 

Q Are you also a member of any industry committees 
dealing with the marketing of milk? 

A Yes, I am in the Market Order Committee of 
the National Milk Producers Federation. I also am on 
the board of directors of the National Milk Producers 
Federation, and the advisory board to the United Dairy 
Industries Association. 

Q Will you tell the Court something of your 

educational background as it pertains to your knowledge 
as an escpert? 

A I have a Bachelor of Science degree in 
agricultural economics from Cornell University and a 
Master of Science degree also in agricultural economics 
from Rutgers University. 

Q In the course of hew many years have you been 
involved in the marketing of milk and the studv of 
Federal Orders and the dairy situation generally? 

A Almost from the start of my employment with 



'I 
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1 


i! 

it 

•1 

Dairylea, 

vchich v;as on July 1, 1949. 


^ ij 
:•! 

Q 

T'Hiat are your current duties with respect to 


^ !i 
■1 

fciniliarity with the marketing records of Daiijlea, the || 


< 

- :I 
!1 

plaintiff 

here? 

c 

6 1 

1 

A 

(llo response.) j 


1 

Q 

1 

Are you familiar V7ith the records which it { 


ft t! 

li 

keeps of 

marketing of milk and deliveries by producers, and 

1 


9 i' 

1 

so forth? jl 


1C 

A 

, 1 

Yes, in a fairly general way. 


11 

1 

Q 

1 

Are those records kept in the ordinary course j 


! 

\'} 1 
i 

of business? 1 



A 

Yes. 


1C 

Q 

Have you made, at my request, and I will offer j 

i 


•i- 

li 

them later, various compilations and schedules which 1 


•! 

f' 

[; 

reflect 

« 

ihe records of the Dairylea Association? 


iX 1 

1 

A 

Yes, I have. 


3S 1 

1 

Q 

Those compilations, and so forth, are accurately j 


ir. ii 
? 

prepared 

, 1 

1 


1 

1 

1 

1 

A 

To the best of my knowledge. j 

1 


2i li 

ij 

Q 

And ability? j 


— i' 
wu. ; 

1 

A 

Yes. j 


v> 1 


MR. WINTON: If your Honor please, before I j 


?A il 

!i 

*1 

proceed 

further I would like to ask how your Honor would • 

1 


2r, i| 

•1 

! 

handle the question of the stipulation of facts which has 


1 

•t 

■! 

i 


• 1 

D!.vvr<:c:T couriT ScFOirrsn* I 


1 


L::} f -fO 3 tates Co:j.?t HOUSE ! 




V,' i !.V.. i ' 1(XX7 T5t.E?SOK’2: , 

i 

1 


O' Brien-direot 


A 51 


been entered into between the various parties* Shall 
we read it in» or shall we file it? There is no differ— 
ence of opinion. The stipulation provides that the 

parties can object to V2u:ious facts which are stipulated 
on the ground of relevancy or whatever other ground* 

THE COURT* Probably if there are going to be 
objections, I suppose what you ought to do is, it should 
be set out in the transcript* I really don't want to 
take the time* 

MR* HARRIS: Your Honor, perhaps we could just 

fils a stipulation of accord and the parties in a post- 
trial brief could — the objections ^11 go to relevance, 

I may say* 

THE COURT: That is good enough. ^-Ihy don't 

we do that* Pile the stipulation and make them a part 
of the record* Then the objections are indicated, as 

a natter of fact, at the top of the stipulation* You can 
then file briefs on it* 

MR* COPELAND* If your Honor please, I would 
also assume in the light of your earlier ruling, I would 
just like to point out, of course, we would also object 
on the same basis that objecting to any evidence coming 
into the record* I just wanted to make that clear for 
the record* 
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I 

2 I The fact that we have a stipulation here in so 

“ ; far as yonr Honor has ruled that you are going to per.uit 

I 

^ ; testiiaony, that the stipulation, these are the facts, 

i ' ■ 

^ ' which would prevent extension of the trial. But we still 



renew our objection to any evidence being introduced what- 
ever. 

THE COURT: I think I indicated before, Mr. 
Copeland, that I understand that; that I made clear on 
the record that you and Mr. Harris have a standing objection 

t 

to any evidence that it introduced in this case, and I do 
not think it is necessary for you to make that objection. 

MR. COPELAND: Thank you, your Honor. 

MR. ;miTON: I would ask, if your Honor please, 
if you deem it appropriate, that we receive the stipulation 

in evidence as an exhibit, then. y 

THE COURT: All right. It will be Plaintiff's 

Exhibit 1. 

Why don't you file it. 

MR. WINTON: I think your Honor has the original. 
THE COURT: I do. 

(Plaintiff's Exhibit 1 was received in 
ev* dence.) 

THE COURT: There are some attachments. 

Are they part of the stipulation as well, Mr. 
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MR. VJIMTON: Yes, the attachments to the 


I 




4 


il 

6 tj 



e I 

!; 


10 

n 

I 

I 

12 

13 


stipulation are all part of It, but there are to be two 
supplemental attachments. One to Paragraph 17 and one 
to Paragraph 19. 

THE COURT: Two supplemental attachments? 

MR. I^in^OHt Yes. But we have not been able 
to reach agreement on the two supplemental parts. 

MR. HARRIS: They v/ere produced late yesterday, 

your Honor, and this morning, £ind we have not been able 
to agree. 

MR. WIMTON: The attachments are in here, your 


u ! 

15 

16 I 



i 


23 




I. 

r 


1 


1 

I 


2< 

*1 

i 


Honor. 

THE COURT: I just wanted to be sure that they 
are part of it. 

HR. WINTON: If your Honor ’--'ll refer to 
Paragraph 17 of the stipulation. Exhibit 1, you will see - - 
about three or four inches from the bottom of page 5, a 
statement that: 

"Attached hereto as Schedule 2 is a schedule 
showing the uniform base and excess prices and the 
weighted average blend price under Order 4,” and I 

veirious other things. 

In point of fact, that was not attached at the 
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time, and we prepared it but we were unable to get it 
cleared by other counsel. So at this time I wo\ild 
like to offer as an exhibit what was to be Schedule 2. 
which ^ye have marked Schedule 2, Part 1, for the reason 
that by an error there is another Schedule 2 referred to 
in the stipulation. 

MR. HARRIS: Is that just the top page? 

MR. HINTON: Yes. 

MR. HARRIS: Your Honor, other than our con- 

tinuing objection, we have no objection to that page. . 

THE COURT: All right. It will be received. 

(Plaintiff's Exhibit 2 was recei red in 
evidence.) 


15 


16 

I? 

18 

19 

20 
21 
2? 


23 


y 


25 


i .• MR. HINTON: If your honor please. Plaintiff's 

!; Exhibit 2 is backgroxind material showing the comparative 

I piLcjid 

i ' iM^eee under the two orders, the Order 2 order being the one 

A 

I covering the New York-New Jersey marketing area, an Order 4 

! ■ ^ 

I being the one in question in this lawsuit. It show the 

r 

j base price for each month in January, 1971 through December, 
ji 1972 under Order 4 the excess price and the weighted 

I average or blend. I should explain that. 

I 

I The weighted average or blend is announced by 

the Market Administrator \inder Order 4, and that is what 

) 

the price would have been if instead of a base and excess 

I 
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price they wo uld have had just a simple uniform price. 

It is announced each month. And then the price under 
Order 2 is the uniform price wb- would be comparable with | 

the weighted average or blend price. 

jn Paragraph 19 of the stipulation » Exhibit 1> 

there is reference to another Schedule 2 which was to be 

added by supplemental stipulation, showing plaintiff s 

members who shifted into Order 4 in May, June and October 

1972; and ahov/ing for each such producer his deliveries 

during the period of August through December, 1971. 

That period is the period which historically other 

producers who previously under the Order got recognition 
A 

as base, but which it was denied to our producers. 

This schedule was to show what his base would 
have been if it was based on those deliveries, and also 
shox^ing his deliveries during each of the months of this 
year; that is. May through November of 1972, the amounts 
received in respect 4 those deliveries under the Order 
as it was interpreted by the Government, and the amounts 
which would have been received, which is greater, if we 
are right and it was illegal to deny us a base based on 

historical production. 

Your one will recall that there are still 

the months of December, January and February which we can't 
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give figuzes yet because those figures were not available. 

Q I show you, Mr. O'Brien, certain schedules and 

ask you wibether these were prepared by you from the 

records of Dairylea accurately set forth the matters 

A 

therein? 

MR. HARRIS: Could we have those marked for 

identification, so we could be clear when he says 
" scheduleai* . 


THE COURT: I gather when he identifies them you ' 


are going to mark them. 

MR. imiTOM: That's right. 

A These were prepared at my direction. 

Q Do they accurately set forth th? various matters 
which they purport to reflect? 

A I believe they do, yes. 

MR. WZNTON: I ask that this group of papers 
be meirked for identification. 

It is marked Schedule 2, Part IZ-A, and 
Schedule 2, Part IZ-B; Schedule 2, Part IZ**C. 

Incidentally, the second nimbers are Roman. 

Peurt II-C has three parts, marked C*-l, 2 and 3. 

There is a Schedule 2, Part IZ-D, which has 
three parts, as one exhibit. 

(Plaintiff's Exhibit 3 was marked for 
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5 1 ! 

2 I 


3 


t 
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6 
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9 

10 
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14 

15 

16 
17 
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23 

24 

25 


28 

identification. 

Q I hand this exhibit for identification to you. 

I want to ask you a few questions about it. 

Referring to Schedule 2 , Part II-A, it's marked 

re Paragraph 19. 

Will you explain to the Co\irt who t:.e people 
are that are marked producer on that schedule? 

I 

im. HARRIS I Your Honor, I am going to object 
to the witness proceeding outcf a document that is not in 
evidence, unless he is trying to explain how it was 
prepared, or to lay a foundation to put it into evidence. j 

V t 

» <• 

But I object to putting into evidence through the witnes j 
mouth reading from a document that has only been marked 
for identification. 


taken. 


THE COURT: I think that objection is well 


MR. WINTON: Your Honor, I just asked him to 

explain what the coliram meant, not what the paper purports 
to show. 

THE COURT: Are you going to Introduce it into 

evidence? 

MR. WINTON: Yes. I am going to make sure 

that the colxunns which may not be self-explanatory, are 

explained. 
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THE COURT: If you are going to introduce it 

into evidence, you can asJc hlin^to explain it after it 
has been introduced. 

MR. WIUTON: I offer this into evidence, then. 


MR. HARRIS: May we some voir dire on that. 


your Honor? 


THE COURT: Yes. 


VOIR DIRE EXAMINATION 
by MR. HARRIS: 

Q I would like to show you page 1, the top page 
of this schedule, which has been marked as Plaintiff's 
Exhibit 3 for identification and ask if that is complete? 

A I'm not sure I understand. 

Q You have a series of columns with figures in 
them. Tihat I want to know is, if you have completed 
the information for all of the persona represented on the 


exhibit? 


Not all of the persons that are listed in the 


first column. 


Q Are there any other places, to your knowledge, 
in Plaintiff's Exhibit 3 where there is information that 
is not set forth? 


This is the only place? 


ii 
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Yes. 


Q The second question I have, sir, is, have you 
read Paragraph 19 of the stipulation of facta? 

A Yes. 

Q VJill you read the first sentence of the stipula- 

tion of Paragraph 19? 

A It says: 

"There will be annexed hereto a schedule to 
be added by supplemental stipulation showing 
plaintiff's members who shifted into Order 4 in 
May, June, and October, 1972, and showing for each 
such producer his deliveries during the period of 
August to December, 1971." 

Q You can stop there. 

VJhe'-e in this Plaintiff is Exhibit 3 is there 
anything showing the deliveries of the producers during 
the period August to December, 1971. 

MR. WINTONt I object, if your Honor please. 

That relates to the sr.pplemental data which I have here 
shox'/ing what the basss calculation was. I hadn't com- 
pleted all the offers to complete the stipulation. 

MR. HARRIS} I think, your Honor, this was 
being offered as a response to Paragraph 19 of the stipula- 
tion, and it is not responsive. It's only partially 
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responsive. 

MR. WlNTONi I didn't say it covered every- 


tliing. 

THE COURT I I do not believe ha said that, Mr. 
Harris. The only thing that I recall is referring to 
the stipulation was it v;a8 Exhibit Ho. 2 and he referred 
me to a paragraph in the stipulation, which I think was 
Paragraph 17. 

MR. HARRIS: Yes, your Honor. 

THE COURT: I do not think he's made any — 

not yet — any reference to that part of the stipulation. 
At least I haven't heeurd. 


\ 

I 

t 


1 


14 

15 

16 

17 

18 

19 

20 
21 
23 

23 

24 


25 




MR. HARRIS: I misunderstood. I thought ho 

had. That was the purpose of the voir dire. 

MR. »'’*NTON: Perhaps I should also have marked 
for identification the oiner group of schedules which ^ 
would refer to the matter which Mr. Harris has just raised. 

THE COURT: You can do anything you want. 

JiR. HARRIS: The problem is taken in combin- 
ation they are supposed to refer to Peuragraph 19. Ho 
split them up and gave us half yesterday and the other 
half this morning. That is the con^sion, yotir Honor. 

THE COURT: Let us get Exhibit 3. 

Having completed the voir dire, is there ary 
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objection to it? 

MR. HARRIS: None other than our continuing 

objection. 

THE COtR'r: We will admit Exhibit 3. 

(Plaintiff's Exhibit 3 was received in 

evidence.) 

BY MR, WIOTON: 

Q V7ill you look at the first page of Exhibit 3, 
which is marked Schedule 2, Part II-A. 

You were asked some questions about the bl anks 
appearing as to the first few producers under the columns 
at the extreme right, base pounds and excess povinds. 

A Explain why they are blank? 

Q Yes. 

A These producers, we didn't have the data for 

them at the time we made this schedule. Subsequent to 
preparing this schedule we did get that data and we have 
it available. 

Q But the figures which are incorporated here as 
to the eunount of the plaintiff's damages, in these 
schedules which are Exhibit 3 do not reflect any deunages 
claimed for those particular producers as to which it is 
blank; is that correct? 

A That's correct. 
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Q So that in addition to the deunage figtirea 
covered by this schedule there would be an additional 
damage v^hich the plaintiff is claiming? 

A Yes. 

< 

Q Will you explain who are covered by Schedu)- 2, . : 

I 

Part IZ-A, which is also marked re Paragraph 19, and it 
states that it refers to producers who shifted in May, 

1972, covering May-September, 19727 

A This V 70 uld be a group of producers which we 
shifted from Order 2 distributing plants to an Order 4 • 
distributing plant, beginning in May. 1972 • 

Q When you say "we*, you mean the plaintiff 

Dairylea? 

A Yes. 

Q And these producers are producer members of the 
Dairylea Cooperative Association? 

A Yes. 

Q As a matter of fact, all the producers in this 
schedule are such members, are they not? 

A Yes, they are. 

Q The identification number, would you explain 

what that means? 

A That is the individual produceifs contract 

number with the Association. 
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Q That is the number with which you identified 
them on the record of the Association? 

A Yes. 

Q The figure daily base, what is that? 

A That would be a calculation based upon his 

production during the August through December, 1971 period 
of time. 

Q That is, if he were given a historical bases 
based on his actual marketing during that period? 

A Yes. 

Q You also have, do you not, but has not yet 

been offered, the underlying data on which that was com- 
puted? 

A Yea. 

Q The other figure, called May Production, what 

does that mean? 

A That is his actual pounds of milk which was 


j delivered 

j 

in the month of May. 

20 ! Q 

! 

1972? 

: A 

I 

1 

Yes. 

Z’- '• Q 

And 'le column, number of days, what 

refer to? 


2^ ' ’'a 

\ 

Number of days in the month of May, 

^ ' * Q 

1972? 
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A Yes. 

Q Then you have a colunn headed base pounds, emd 

another column headed excess pounds. 

Would you explain what that is? 

A The base pounds is calculated by multiplying 

the daily base by the number of days in the month to give 
the total base pounds for that producer in the month of 


TIE COURT: Do you have a copy of this for mo? 

MR. WIOTON: • I am sorry. I hadn't realized, 
yoiir Honor, I had taken it back. They are stapled in 
parts which fall into convenient sections, which we are 
going to inquire about. 

Q At the bottom of the first page is a tabulation 
which has three columns, without bases, with bases, and 
loss. 

VJould you explain what that is? 

A Yes. The figures on the left which rel®i^ to 
without bases shows the volume of base milk and the volume 
of excess milk in the month of May under the assignment 
provision of the Order which would have given these 
producers a 50 per cent base, and therefore, the figure 
of base milk and excess milk is the same. 

This is multiplied by a base price and the 
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excess price, each amount, and totaled together into a 
total dollar figure which would have been received if 
these producers had the 50 per cent bases. 

If they had had historical bases that shows 
in the second column which is entitled with bases, some- 
thing that the producers would have had a substantially 
higher volume of base milk and a substantially lower 
volume of excess milk. And using the seune prices for 

base milk and excess milk, the total dollars would have 
been increased by virtue of a full base as compared to 
only a 50 per cent base. 

The difference in tne total dollars is shown in 
the right-hand column, of over $ 1200 . 

Q That is the loss for the producers as to whom 
the data is filled in under the column number of days, 
base poxinds and excess pounds? 

A Yes. 

Q It does not include the loss as to those 

producers for whcmi those three columns are left blank? 

A Ho, it does not. 

Q One other things 

The column v/ithout base means without historical 
base; is that correct? 

A That's correct. 
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Q But it dop'* reflect the assigned per' sntage 
of production base which we attack here as arbitrary? 

• . / 

A Yes. 

Q The other pages of Schedule 2, Part IZ-A are 

prepared on the saioe bases but cover the months of June, 
July, August, and September, 1972 t is that correct? 

A Yes. 

Q I would address your attention now to Schedule 2, 

Part IZ-B, vrhich is also marked re Paragraph 19, and would 

ask you to explain what that schedule relates to? 

A This is simileir to the previous schedule, except 

that this covers a group of producers which the Associ" 
ation shifted to Order 4 market on June 1, 1972. 

Q And it covers the loss they suffered for the 
period of June through Septembei:, 1972? 

A Yes, it does. 

Q And this is another group of producers from the 
one in the prior schedule? 

A Yes. 

Q And the headings, and so forth, are prepared 

on the same basis as the prior schedule? 

A Yes. 

Q I address your attention now to the schedule 

which is marked Schedule 2, Part ZI C-1, Salem-'006 
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sunonary calculations for October, 1972, and underlying 
data. 

Will you explain that? 

First, what Is Salem 0067 

A That Is just an accoixnting designation that the 
Association puts for this group of producers. The cover- 
ing schedules shows tbo amount of money that would have 

been received from the Order^*^r)cet for this group of 

A 

producers under the assignment of their actual receipts 
to 70 per cent base and 30 per cent excess as is provided 
by the market Order. 

Q Ilay I stop you. 

You said the covering schedule,' you mean the 
first page of this? ^ . 

A First page. 

Q Yes. 

Would you continue? 

A The second part, which refers to with bases 

shows ttiat if these produc ®.?®' production during the 
previous August through December period had been recog- 
nized In Its entirety in the calculation of bases that 
instead of a 70 per cent base they would have had 92.6 
per cent base milk and, therefore, the return from a 
full basu would have been $6,840.46 more for this group 
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than it actually was as provided by the market Order. 

Q The headings without bases have the same 

meaning as in ^11 these sch^ules, that ia, they have the 
arbitrairy assigned base only in that heading? 

A Yes. 

Q Would you explain just so the Court may follow 
what the attached sheets show? They are computer runs, 

aren't they? 

A Yes. 

Q Would you just explain them, so you can follow 

these rather cryptic headings. 

It says, for instance, Herbert Knight. That 

is a producer's name? 

A That is a producer's name and address. 

Q Freight rate, what is that? 

A Freight rate is a zone astment under the 

llew York-Nev/ Jersey Market Order. 

Q That is not material for this purpose, is it? 

A Ho, it's not. 

Q Patron — there is a number there. VIhat is 

that? 

A Patron number is just an assigned number 
designating him on a particular pickup route or location. 
Q And that isn't particularly pertinent to this 
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2 

case? 



3 

A 

No, it's not. 


4 

Q 

The reason these are on is because they are 


5 

• 

on the computer run from which it is prepared; is that 


& 

1 

correct? 



7 

A 

That's correct. 


E 

Q 

The heading contract form, that is the identi- 


9 

fication number of the particular producer, isn't it? 


10 

A 

Yes, it is. 


1) 

Q 

Now you come to a relevant heading. 


12 

. 

Pounds, and then there is a number xinder it. 


13 

What does 

that indicate? 


14 

A 

That is the actu.al pounds of milk that this 


15 

producer delivered in the month of October* 


16 

Q 

1972? 


17 

A 

Yes. 


18 

1 

Q 

And then you have the butter fat test, BP means 


19 

butter fat 

, doesn't it? 

« 

20 

A 

Yes, the test. 


21 





Butter fat pounds, those two columns aren't 


2? 

I 

particularly relevant to this case either, are they? 


23 

A 

No. 


24 

Q 

Then you have daily base. 


25 

1 


VThat is that? 



A 
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A The daily base is the figure that we have 
calculated as his average daily production during the 
previous August through December* 1971* 

Q That is what we would call a historical basis 

here, is that right? 

A Yes. 

Q Then tliey have something called prod. days. 

What is that? 

A That is production days. 

Q During which month? The month of October, 

'72, in this case? 

A Yes. 

Q Then what is the column base pounds? 

A The base po^’- ‘s is the daily base multiplied 

by the number of days in the month. 

Q And then you have a column headed excess pounds. 

r 

Vlhat is that? 

A The excess pounds, when the base pounds is lower 
than the actual production pounds for the month, that means 
that there is excess pounds, and this would fall in that 

column. 

Q The data on these computer runs is summarized 
in the face sheet which you described before, which is 
headed Salem 006? 
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Yes. 


THE COURT; I think we better take a break, 
I think the reporter has been at it since 10 o'clock. 
We will take a 10-minuto recess. 

(Recess.) 


BY im. WINTON; 


We were asking some questions about the Schedule 


2 , Part 11 C-1, I believe. 


The next schedule is a similar one but it relates 


to a famous designation » 007. 


Yes. 


It is another group of producers who are on the 


Salem bulk tank route? 


Yes. 


Q That is Schedule 2 , Part 11 C-1, and Part 11 C-2, 
relate to the Salem bulk tank producers; is that correct? 

A Yes. 

Q It is just split because of the accounting 

method by which the records are kept? 

A Yes. 

Q Does the first sheet also summarize, in the case 
of Part 11 C-2, the calculations the way the other facing 
sheet on the prior part did? 

A Yes. 
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Q It shows that on Schedule 2 , Part II C-2 what 
was a loss in the month of October of $10,294.68? 

A Yes. - . 

Q That is in addition to the loss for the 46 

producers shown on Part II C— 1 of $6,848? 

A Yes. 

THE COURT: This schedules refers to 63 

producers? 

HR. WINTON: Yes, your Honor. One refers to 

46, and this is an additional 83. 

Salem 006 is a vinit with 46 producers and 
Salem 007 is an additional accounting unit with 83 


producers. 


THE COURT: This constitutes a total number 


of producers that are involved in this litigation? 

MR. WINTON: The prior ‘.ule, which 

covered some others who came in, and these schedules, 
which show everybody in October for Salem, and the 
schedules still to come will show everybody at the 
Honesdale plant for October. But these schedules cover 
all the Salem producers for the months of October on, but 
tihere were some covered for a prior period, who switched 


earlier. 


Referring to the schedule which is marked 
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Schedule 2 , Part II C-3 headed Honesdale summary calcula- 
tions for October, 1972, the headings and the producer 
runs have the same explanations that you have given for 
the other schedules, don't they? 

A Yes. 

Q That shows that the plaintiff's members who were 
delivering to the Honesdale plant and who entered Order 4 
for the month of October, 1972 a loss of $35,445.89, 
that being the figure, if your Honor please, in the lower 
righthand corner. 

THE COURT: Yes, I am following. 

Q Is that correct? 

A Yes. 

Q The next schedule, which is labeled Sche' le 2, 

Part II D-1, your testimony would be similar to the 
headings and method of preparation? 

A Yes. 

Q And that shows that the same — what is this, 

Salem — this is Salem. 

Wovl*! yo'i explain that? This is Salem for the 
month of November on Route 006? 

A Yes. 

Q That shows a loss for that group of producers 

for November, 1972, of $6,220.09? 
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A 7*r 


A Yes. 

Q The next schedule is Schedule 2 , Part II D-2 
and that shows the same thinr for the Salem Route 007 for 
the Month of November, 1372, with a loss for that month 
of $3,820.18 for tliose producers?” 

A Yes. 

Q And the final schedule in this group is 

entitled Schedule 2, Part II-3 Honesdale summary calcula- 
tions for November, 1972. And that shows in the same 
way the loss to those producers for the month of November 
which is $33,439.11; is that correct? 

A Yes. 

Q Have you made some calculations to estimate the 

loss which all of the producers who are involved in this 
action that are plaintiff’s producer members are likely 
to have for months cf December, 1972, January, Febrtiary, 
19737 

A Very rough calculations on thaj|/t. 

MR. ITINTON: If your Honor please, on this part 

we would merely like a declaration of the rights of the 
plaintiff, but we’d like to indicate to your Honor the 
rough amount Involved in the parts still to be determined 
as to deliveries which have yet been made and the December" ' 
deliveries. 
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Q Would you exi>lain to the Court what your 

estimate is and the basis of it? 

A Yes. 

The assigned bases for October and November 

are 70 base milk and 30 per cent excess milk. 

In the months of December, January and February, | 

the assigned bases will be 60 per cent base milk and 40 
per cent excess milk. Therefore, the dollar amounts 
should be at least equal to the October md November 
amounts, and probably a small amount larger » so that 
they should be in excess of $50,000 in each month.. 

THE COURT: The problem — well, I don't suppose 

it matters any^.vay. ^ 

What are you talking about now? You have 

introduced schedules about loss for the various months that 
apply to some of the producers. One of these schedules 
involved in Salem No. 2, the point is, are you making that 
figure in respect to Ncvember for each of these items 
that you think would be about the same? Is that what 

you are telling me? 

THE WITl^ESS: No. We have- made the calcula- 

tions for — 

THE COURT: For all of them? 

THE VIITl^ESS: For all the producers through the 
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month of Kovembor. Tho data is just becoming available 

now to make the calculation for December. 

the COURT: I understand that. But I under- 

stood you to say that the loss would be about the same as 

it x^as for Uovember, for December and January. 

YOU figure it would be about the same or some- 

what larger. I thought you gave a figure of $50,000. 
Maybe I wasn't listening too attentively. «hat I want 
to know is, are you talking about all the producers or am 
I to look at the Ilovember schedule for Salem ths*. you have 
here. Part C-1 and C-2 ah’* get an idea based on that and 
add the figures together? That is what I want to find 


out. 


MR. !«NTONi Perhaps I could clarify it, if 


your Honor please . 


the COURT: You have somebody to testify, and 
I want him to testify. 

MR. MINTONI Pine. Perhaps I could introduce 
another schedule which will I think answer all the ques- 

tions your Honor raised. 

^ THE COURT: All right. 

Q 1 Show you a schedule and ask you whether you 

prepared this schedule? 

A Yes, I did. 
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Q T .at was prepared on the basis of Dairylea s 

records and tlia pertinent data? 

A Yes, it was. 

Q Will you explain what this schedule shows? 

A This shows the calculated loss by months for 

May, 1972 through November, 1972. 

Q That is for all the producers involved, whether 

Salem or Honesdale, and whether they switched in May, 

1972, June, 1972, or, as the bulk of them did, in October 

1972; is that correct? 

A Yes. 

Q And this suromarlies the losses and it shows 

that for the Ss-lem producers who switched in May, 1972 
their loss for that month was as indicated, $1235, skip- 
ping the pennies; June, $3601; J’’ly, $2624; August, 

$941; September, $2559. 

That's all Salem producers; isn't it? 

A Yes. 

MR. HARRIS: He is reading that again. 

THE COURT; Yes, Mr. Harris. 

MR. DVRRIS: I object to his readihg a docu- 
ment that is not in evidence. 

THEOOURT: I realize you were going to make 

an objection. That is why I smiled. • 
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please? 


MR, WINTOH: May I offer it, if your Honor 


THE COURT: Are you offering it? 

MR, WINTON: I offer it in evidence. 

MR, HARRIS: May I just have a little voir 


dire, your Honor? 


THE COURT: Is this Plaintiff's Exhibit 4? 


MR, HARRIS: Yes. 


VOIR DIRE EXAMINATION 
BY MR. HARRIS: 

Q Mr. O’Brien, do the figures opposite October 
and November, for instance, would they correspond to the j 
total losses that you just indicated on Plaintiff's 
Exhibit 3, on those top summary sheets? 

A Yes. 

^ • 

Q With respect to your footnote where you say 
additional losses for December and January and February 
are estimated to exceed $50,000, is that based on certain 
assumptions that you have made? 

A I assume that these same producers will stay 
associated with the Association, as they are at the present 
time. 

Q Are you also assuming that they produce about 

the sarae amount of milk that they produced in order to , 
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reach the calculations that you have done for the past? 

A I think that $50,000 is probably conservative 
because this is the period of the year when production 
is normally increasing, so that there will be more pounds 
of milk involved. Plus the fact tnat the assigned 
base under the Market Order decreases from 70 per cent 
to 60 per cent, which would make the loss greater than in 
the months of October and llovember. 

Q I understand that. But you must be making 

some assumptions to arrive at the figure of $50,00 that 
there would be deliveries of milk to Osder 4 from che 
Salem and Honesdale people; isn't that -orrect? 

A Yes. 

MR. HARRIS: All right. Then we have no 

objection. 

THE C^'^RT: You are making the assumption that 
if the deliveries are the same in November, the same in 
December and January and February as in November, that 
those figures are correct; is that correct? 

THE WITNESS: Yes. 

* 

THE COURT: That would be roughly $50,000 


loss? 


THE WITNESS: Probably larger. 
MR. KARRIS: No objection. 
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the COBRT. All right. it will be received. 
(Plaintiff’s Exhibit 4 was received in 
evidence#) 

MR. WINTOHt Vo— Honor, I have been asked to 
make it clear that the fig«« is 50,000 a month and that 
the aggregate we are claiming here is in the neighborhood 

of $260,000. 

THE COURT* I understand that perfectly. 

MR. WIUTON: I thought so. 

ttbe court* You have made that abundantly clear. 
All right. 

MR. WINTON* At this time I would like to 

offer two reports. They are copies of reports filed 

with the Market Administrator under Order 4. I ask that 

these be marked for identification . 

At this time 1*11 ask that the one marked for 

identification be the one which is entitled United States 
Department of Agriculture, and it boars the date in the 
upper right-hand corner, November 10, 1972, and it relates 
to the delivery month of October, ’72, and it was filed 
by Dairylea Cooperative, Inc., as handler. 

(Plaintiff's Exhibit 5 was marked for 

identification. ) 

mm 
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DY MR. WIIITOn: 


Q Will you explain to the Court what Exhibit 5 
is, the paper which has just been marked for identifica- 


tion? 

A This i£ the report filed by Dairy lea Cooperative, 

Inc. with the Order 4 Market Administrator following the 
month of October. This shows the receipts of milk from 

the producers and how the milk was disposed of from the 
Ilonesdale plant. The disposition of the milk is shown 
on the second page, with most of the receit-.s going to the 
Johanna Farms plant in Plemington, New Jersey. 

Q That is the kind of report required by the 
I4arket Administrator from handlers; whether they are 
proprietary or cooperative? 

A Yes. 

Q This relates to the Honesdale, Pennsylvania, 

plant involved in this lawsuit? 

A Yes, it does. 

Q You did not file a report as handler, did you, 
Dalrylea, that is, for the milk that was deserlbed as the 

Salem bulk plant? , 

MR. m^RRIS: Objection to the leading of the 

witness, your Honor. 

MR. WINTON: That is only formal material that 
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is of record. 


THE COUBT; The objection is to leading 
question, and I suppose it is in order at any time. 


this time. 


!1R. UHITOII: I offer Exhibit 5 in evidence at 


MR. HARRIS: Ho objection, 

(Plaintiff's Exhibit 5 was received in 
evidence. ) 

Q Is Exhibit 5 typical of the kind of reports that 
handlers, proprietary or cooperative, are required to 
file with the Market Administrator of Order 47 
A Yes. 

0 And it is filed every month? 

A It is required every month, yes. 

Q TSrhat is the next step in the auditing procedure? 
What happens next? 

In that connection I show you a paper which is 
entitled pool obligation, producers settlement fund. 

A The Administrator receives the report — 

THE COURT: We are about to have another objec- 
tion, so. Hr. Winton, when you do that, just mark it for 
identification. 


MR. WIHTOH: I ask that this be marked for iden- 


tification. 
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(Plaintiff's Exhibit 6 was marked for 


54 


2 


il 




•! 


- 1 

9 ■:! 


10 i' 

!) 

U 

V.i |i 

il 


.• t’ 


It* 

fi 

14 i 

ssi 

'4 


\7 1! 


hi !i 


1? j! 


^ !! 








identification. ) 
Q I ask you. 


what is Ibchibit 6 marked for identi- i 


f ication? 

A Exhibit 6 is the computation of the net pool 
obligation of the reporting handler based upon the original 
roDort submitted to the Market Administrator, whereby he 
calculates as to how the milk was actually used at the 
various class prices, and at the same time calculates 
what is due to the producers, and determines from that as j 

f 

to whether a payment is required into the Market Adrainistr.e- 
tor's pool or out of the idjrket Administrator's pool. 

And that is based upon if the net pool obligation, depend- 
ing upon the classification and pricing of the milk at 
that plant comes r^ut at a weighted average price lower 
than the market average; then the plant would have an 
obligation or a payment back from the Market Administra- 
tor. 

But if the utilization of the milk at that 
plant were higher than the market average, then the plant 
would have a payment due to the administrative pool. 

And that is what this calculation is about. 

<3 Exhibits 5 and 6 are the method by which the 

• ^ 

pool equalization is accomplished? 
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A Yes, it Is. 

Q And Exhibit 6 is something compiled and billed 

by the Market Administrator, and Exhibit 5 is something 
filed by the handler? is that right? 

A Yes. 

MR. VTIOTOII: I offer these in evidence. 

MR. HARRIS: Ho objection. 

(Plaintiff's Exhibit 6 was received in 
evidence. ) 

Tins COURT; I am not sure how important this is, 
but so that I can follow this, where is the — I think you 
said average price in the market? TJhere does one find 
that to make a determination as to whether there is any- 
thing due to the producer? 

THE WITilESS: It is in the column on the right, 

your Honor, on line llo. 28, would be a determination by 
the Administrator as to whether there is a payment due to 
the producers settlement fund or from it. 

THE COURT: What is line 15? 

THE \7IT1^SS: This would be a credit section at 
which the producers v7ho delivered to the Honesdale plant, 
the assigned base milk would show in the first column, 
that is the product pounds figure, 6,792,000s*ound8. 

That would represent in October, 70 per cent of the produc- 
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tion multiplied by the base price.,, which would be the 
$7.13 to give a credit value of the $484,000. 

Line 15 would be the pounds of excess milk 

priced at the excess price. And together the $484,000 
and the $151,000 less a location adjustment because the 
ilonesdale plant is in a minus 21-cent zone mileagewise 
from Philadelphia, the total of those lines of $1,621,000 
is smaller than the figure up above on line 4, which is 

the net pool obligation. 

The net pool obligation is the class prices; 
that is the pounds of milk; how they were used, multiplied 
by the class prices. And to the extent that the amount 
of moneys available to these producers is less than the 
net pool obligation, the handler is required to pay into 

the administrative pool. 

THE COURT: I see. That is how you get line 

26. 

THE ^TITNESS: Yes. 

The further adjustments down at the bottom are 
calculatiojis of the administrative assessment at 2-1/2 
cents per hundredweight on milk which was not delivered 

to an Order 4 plant. 

THE COURT: Thank you. 

Q There is one other thing in connection wi -L- 
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r1 


that. 

VThat is the situation as to charging an 
administrative assessment to a cooperative handler on j 

bulk milk or bulk tank milk, under order 47 ^ 

A 1£ the cooperative is responsible tor piking it 

up and delivering the milk to the proprietary handler, 
to the extent that there is any loss on that milk and 
assigned to the cooperative, the administrative assess- 
nent would apply to the cooperative in that case. 

Q When you say lo-», you mean shrinkage of milk? 

A Shrinkage of milk, yes. 

Q That is only a minor part of the total amount 

involved in a shipment? 

A Yes. 

Q How much is it, relatively? 

N 

A AS far as the cooperative is concerned, it le 

limited on a pickup to a half of 1 per cent. 

- OTHTOH: At this time, if your Honor please 

5 1 would like to call your Honor's attention to the decision 

I in this matter made by the secretary on the basis of which 

\ order 4 was promulgated in which he explains that co-ops 

5 in general except for that minor part relating to the 

I shrinkage of milk are excepted from the administrative 
^ assessment, and that that must be made by the proprietary 

I 
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handler who buys the milk from the co-op. 

I would like to read to your Honor from page 
7940 of the Federal Register of May 22, 1970, which 
contains the decision. 

MR. HARRIS: Would your Honor like a copy of 

that? In fact, your Honor, we were going to supply your 
Honor with a booklet copy of the . ooklet Orders 2 and 4 

and the statute. 

MR. V7IIIT011: I was going to do it later on. 

THE COURT: Well, thank you. 

MR. WIIJTOIT: We will mark them, if your Honor 

would permit us, later. 

MR. HARRIS: Sure. \ 

MR. WIIITOII: in column 2, if your Honor please, 

right near the beginning, the fourth line, it says: 

"The Act," referring to the market agreement, 
••provides that the .IJninistrative cost of the Order 
shall be borne by the handlers. In this connection, 
it seems apparent that Congress must have contem- 
plated, in any circumstance in v^hich a proprietary 
handler was purchasing milk from a cooperative 
association, that the assessment would be passed 
on to the proprietary handler. If this were not 
' the case, all proprietary handlers could simply 
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avoid the burden of administrative cost by 
purchasing milk only from cooperation associ- 


ations. " 


I call that to your Honor's attention to show 
that the cooperative association is treated as a farmer 
in this connection when they are dealing with these 
matters and not always the same as a proprietary 


handler. 


One of the questions raised in this case and 
here the administrative assessment reflects that treat- 


ment. 


MR. HARRIS: Your Honor, we object to Mr. Winton 


making this sort of legal argument during the putting in 
of testimony.' I don’t object to his reading published 
material, but his legal arguments should be reserved to 
opening or closing statements or briefs. 

MR. WIIITOII: I think your Honor is entiwled -. ■> 
know the relevancy of some of the things that we are putting 

in in a rather complex matter. 

THE COURT: Sometimes, instead of clarifying, it 

confuses; so I think you better bear that in mind. 

. MR. WIIITOH: I will argue that at a later time, 

unless your Honor wants clarification. 

THE COURT: llo, 1 think I understand. 
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Q These exhibits which have just been put in, 

the type of report that Dairylea files for the Honesdale 
plant, is that right? 

A Yes. 

Q Is a similar report filed and a simi .ar assess- 
ment by the Market Administrator received for November, 


1972? 


Yes. 


MR. WINTON: I asked that there be marked for 

identification separately the report filed by Dairylea 
for the Honesdale plant for November, 1972 and the Market 
Administrator's calculation of the pool obligation. 

MR. HARRIS; Your Honor, to save time, lif it 
is the same two reports for the next month, we will stipu- 
late then into evidence. 

THE COURT: All right. 

MR. COPELAND: May we have copies of them? 

MR. WINTON: Yes, I will give them to you in a 

minute, as soon as I get them marked. 

The exhibit I am now offering, which is now 

being marked is. the report filed by the handler, and the 
second one is the assessment of the pool obligation made 
by the Market Administrator. 

(Plaintiff's Exhibits 7 and 0 marked for 
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identification.) 


MR. WINTON: I offer these in evidence. 

MR. HARRIS: Ho objection. 

(Plaintiff's Exhibits 7 and 0 were received 


in evidence.) 


L. COPELAIiD: May I remind Mr. Winton that we 


have not yet received copies, 


(Handing.) 

the COURT: Is Exhibit 7 the report made by 


Dairylea? 


' THE WITITESS: Yes. 

the COURT: And 8 is the market pool obligation? 

THE VIITHESS: Yes. 

Q The reports which have been received in 
evidence for the months of October and Hovember 1972 
represent all the reports that Dairylea filed with respect 
to the milk in controversy in this case? 

I am talking about just — 

A About Honesdale. 

Q Yes. 

A Yes. • 

Q Who filed the reports for the Salem bulk tank 


milk? 


Johanna Farms. 
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Q In the regular course of business do chay 

furnish copies to you of those reports? 

A Yes, they do. 

Q Is that required in order to ascer'^in the 
prices x^hich the^ are required to pay you under the 


Order? 


Yes. 


Q I have handed you what purports to be a form 
filed by Johanna Farms as to receipts and a billing from 
the Market Administrator to Johanna Farms for equalization 
roughly in the same general format, as the prior exhibits. 
Can you tell me what those forms are? 

A The first one you handed me is the report that 
Johanna Farms files with the Market Administrator giving 
the report of receipts and utilization of milk at that 

plant. 

The second is the calculation of the net pool 
obligation by the Market Administrator, which is sent back 
to Johanna Farms. 

THE COURT I Let us mark the first one, the 
report from Johanna Farms as Plaintiff's Exhibit 9 for 
identification and the one marked pool obligation as 

Plaintiff's Exhibit 10. 

(Plaintiff’s Exhibits 9 and 10 marked for 
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identification.) 

TIIE COURT: How much further along do these 
reports take us than what you already introduced in j 

respect of Plaintiff’s Exhibit 4, for example? vmat 

illumination are these reports giving us? 

MR, WINTON: One of the questions raised has 

been to the standing of Dairy lea and we, of course, have 
said that it is irrelevant whether they are handlers or 
not. But what these reports show is that as to the 
Salem bulk tank milk the Market Administrator has treated 
Johanna Farms as the handler. So that certainly as to 
that milk there \ 7 ould be no question of the standing. 

There they have been treated as not a handler 

but simply — 

THE COURT: These reports are in terms that 

go to the status of Dairy lea. 

MR. WINTOH: Yes, your Honor. 

MR, COPELAND: If your Honor please, there is an 
issue as to whether or not Johanna Farms or Dairy lea la 

a handler with respect to Salem milk. 

THE COURT: That is what Mr, Winton said. 

I was trying to find their relevance. He saijd^was 
introducing th^se exhibits to show that they are^^a 

handler. 
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MR. KARRIS: We have no objection to the 
exhibits, your Honor, but I should point out that Exhibit 
9 was filed by Johanna Farms. In so far as Johanna 
Farms made a designation as to the status of Dairy lea, ^ 

that is hearsay. V7ith that understood, we have no 

objection of it going in as a record filed by Johanna 
Farms with the Market Administrator. 

MR. COPELAIID: Our objection, I suppose, would 

go to Mr. Winton's at least allegation that this handler 
report proves the &ct that Johanna is the handler with 
respect to this milk. 

U}^ 

MR. V7i:iT01l: I said the fact that the handler 

A 

billed for it on audit is what proved it. Exhibit 10, 
if your Honor xvould note, is not something that the 
handler prepares but a billing by the Mari'et Administrator 
based on his acceptance — 

THE COURT: I understand that. What you are 

introducing is to show that at least these form.': that the 
Market Administrator has treated the Cooperative \3 a 
handlder in respect of Honesdale. 

MR. VJIUTON: But not in respect of the S.alem 

milk. I*' respect of the Salem milk he's treated it as 
a producer representative. 

THE COURT: All right. I think that that 
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issue, gentlemen and lady, will have to be the subject of 

post-trial memoranda related to what these documents 

pj 70 ve and what they don't prove* 

MR. COPELAND: If your Honor please, I think 

we will be able to develop some evidence with respect to 


that. 


THE COURT: That is batter. All right. 

Q I show you the same type of report by handler 
and Market Administrator’s pool obligation computation. 

The report having been filed by Johanna Farms 
for November, 1972, and the calculation having been made 
by the Market Administrator by that month 

THE COURT: If that is the purpose of it. I'm 

sure, if we don’t get a stipulation to that effect, I will 
have to introduce it. But I am sure that Mr. Harris 
and Mr. Copeland will stipulate that reports similar to 
Plaintiff's Exliibits 9 and 10 for October were filed in 


November. 


MR. COPELAND: Yes, sir. 

MR. HARRIS: Yes, sir. 

MR. WINTON: That is the only one left. 

THE COURT: We do not have to accumulate the 


record. 


MR. V/INTON: May I ask if they would also 
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2 

stipulate that the reports covering the Salem producers 


3 

who switched in May and June were filed only by Johanna 


4 

Farms and were included in the billing assessment, same 


3 

type as this, to Johanna Farms for those months. 


6 1 

MR. COFEIANDt If that is a fact, we will so 


' a 

Stipulates 


8 

MR. H2VRRIS: We will so stipulate. 


9 

THE COURT* All * 


10 

Q Mr. O'Brien, will you explain tc the Court the 


11 

way the base excess plant in Order 4 operates and how it 


12 

affects the plaintiff? 


13 

tm., HARRIS: Objection, your Honor. The plan 


14 

speaks for itself. It is in evidence, or will be marked 


15 

in evidence. In fact, it is a published record and 


16 

1 doesn't have to be in evidence. It is part of a 


17 

1 code of Federal regulations. ) 

. 

18 

MR. WINTON: I asked him how it operates in 


19 

fact, not what It Bays. But the effect of it on the ; 

) 

plaintiff. 


20 


21 

THE COURT* I will allow it. 


22 

Objection overruled. 


23 

A The base excess plan as operated at the present 


24 

I time calculates a base for each producer under the Order 


25 

on the basis of his production during the August through 
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2 wrong. There is a split at ftorch and I hadn't indicated 


W . 


THB COURT: Let us start again. 

Q For the deliveries in January and February, 

1972, what is the base for a producer who had a historical 
basis previously delivering under the Order? 

A The base would have been determined by his 

production in the August through December, 1970. 

THE COURT: I understand this — lot me make 

this clear. 

I understand there Is a distinction between 
the one who is already under Order 4 and nww producers 
who come into it. 

MR. UIllTOII: That is one of the points, and X . j 

can skip part of wh.t I was going to illustrate. VThat : 
want to illustrate is for the month of October — 

THE COURT: As to a new producer or old 

producer? 

MR. Iir.HTON: The difference between a new and 

old producer say for the month of October. This is the 
important one because most of our case relates to this. 

the COURT: VJhat was the testimony that Mr. 

O'Brien just gave? 

MR. V7IHTON: That was for January and February. 


producer? 
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TPIE COURT: For an old producer or new producer? 
fIR, W'lITOH: For an old producer. 

For a nev/ producer in January and February, 

1972, he would not have a historical base, would he? 

THE WITllESS : Ho . 

O VThat would his base be? 

A 60 per cent of his actual production. 

THE COURT : VThen? 

THE WITHESS: In that period of tine. 

THE COURT: In January and February? 

THE vrETlJESS: .In each month, yes. 

Q That V 70 uld compare to a historical base of hovf 
much for old producers? 

A Approxi '.lately 90 per cent. 

Q V7hen you get to October, you are in the base- 
making period, are you not, for 1973? 

A The base-iraking oeriod beginning — 

THE COURT: Before you move on, I am sorry to 
interrupt, and I hope I am not disrupting you presentation. 
But I want to be sure I understand this. I think I do. 

I want to be sura. 

I understand that a new producer under Order 4 
in January and February is allowed a basis of 60 per cenv. 

of his actual production in January and February. And you 
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answered the question that would be 90 per cent to Dairylea. 
Does that nean that if you were given, if he had the 
base was calculated on the basis of production in August 

t 

to December, 1970, is that what you mean? 

THt l^lTf/tSS'. ^ , ... 

:i~i. WSiiTirii That is right. 

THE COURT: If that were the standard utilized 

then he would have 90 per cent of his production in January 
and February, would be the base accorded in that year: is 

. i 

that correct? 

THE V7ITITESS; Yes. 

THE COURT: All right. 

MR, V7I1ITON: Particularly when we got to 

October, 1972, which represents practically our e.nt .re 
case, a producer is shipping there, what season is that? 

THE VJITI'IESS: That is known as the short produc- 

tion season. 

. Q That is the period when milk is needed? 

A Normally, yes. 

O In that period on his current 8hj.pnent which 

I 

he is raking in cctober, what is his base? 

A In October his base would be 70 per cent of his 

actual production. 


THE COURT: We are still talking about new 


i producers. 
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IIR, WIIITOW: A new producer. 

Q But if he had a historical base and \7a3 one of 
our producers, your figures would show what x^ould his 
base b 2 ? 

A That again woule be approximately 90 per cent. 

Q That is on his current deliveries. These 

deliveries also go, do they not, to establish his base foe 

the period beginning 'larch, 1973? 

A Yes. 

MR. WINTO?T: It's important to distinguish, if 
your Honor please, between what we are fighting about, 
\/hich ..s the right to get the full price for current 
clelive;ries in Cctobejr, IJovembar and Deceiuber, which would 
be Larod ou the bases in this period, and the fact that 
these months also esicablish the base for the ensuing 


year. 


THE COURT; All right. But I want to be sure 


I undsj’stand, !lr. O'Brien. 


The October to December and therefore — December 


of thit year — and therefore January to February of the 
following year of ycur producers, a person's new coming in 
under frder 4, is 7C per cent of the production in that 
period; ir that correct? 

THE I/ITUESS: In October and Ilove.iiber, and it 
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drops to 60 in December, January and February. 

THE COURT; As opposed to the intervenors, who 
Hr. Copeland is representing, what is the difference? 

That is, !Ir. Copeland is representing, as I understand, 
persons V7ho already have been for some time under the 
Market under tirder 4. 

What is the distinction between your group as 
new producers as Mr. Copeland's clients as, I guess, old 


prodacers? 


THE V7ITJJESS ; The old producers receive — — 


I should say the market average of base milk is about 90 
p<ir cent. 


THE COURT: Is it or isn't it? Is it 90 per 


cent? 


THE WITl'JESS: It varies, sir, between probably 

88 to 92, depending on the individual months. But it 
stays very close to a 90 per cent figure. 

THE COURT; What is an old producer, one who's 
been under Order 4 for over a year, or how long is one 
under Order 4 before one becomes entitled to a 90 per cent 
percentage of production as opposed to a new producer who 
gets 70 and then 60? 

THE t’TITlIESS; If a producer had been in the 
market during the previous August through Decesril^er period -- 
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. THE COURT: 1071? 


THE WITTTESS: 1971» yes, he would have his base 

pounds determined by his production in that period. 

Since there has been a general increase in production 
over a period of tine, these pounds of milk when it comes 
to the actual paying period, 'have approximated for the 
market as a wliole, aboutOO per cent of the milk actually 
produced for tlie market in the subsequent months. 

THE COURT: So the periods that you have to 
qualify runs from August to September of the preceding 
year. Tfhen you come in in October, that is when — • 
October of the preceding year, that is when the calcula- 
tion goes to 70 and CO per cent: is that correct? 

THE YfITITESS: Yes. The market se la t io s has 


s J 

a ^eries of percentage>in there to be assigned to a new 


/ 


producer. 


Tin: COURT: As of March of 1973 the Dairy lea 
producers will be on the same status as otlier persons | is 
that correct, old producers? 

THE IflTIIESS: That's correct. 

Q I hand you, and this may clarify the question, 
a document which I ask to be marked for identification. 

(Plaintiff's Exhibit 11 was marked for 

identification.) 
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Q Will you explain what Exhibit 11 is? 

A This is the overall calculation by the Market 
Administrator in which he summarizes the reports of all 
the handlers under the market Order showing what the 
total volume of Class 1 producer milk in the marketi 
Class 2 producer milk; and a computation of the weighted 
end the base milk price and the excess price* 

Q This is done monthly by the Market Administrator? 
A Yes, it is. 

MR. V7IirPOII: I offer it in evidence* 

.*IR. COPEIAIID: VThat month? 

MR. niliTON: This one is noveraber, 1972* 

MR. HARRIS: llo objection, your Honor* 

(Pieintiff's Exhibit 11 was received in 
evidence.) 

Q Does the *iarket Administrator announce the 

amount of the milk in the month which is base milk? 

A Yes, he does* 

Q Where is that figure? 

A Very near the middle of the page, there is a 
line which says in large print "Weighted Average Price 
3-1/2 Per Cent, At $7.08*" 

That is the weighted average price* 

The three lines under that is base milk value 
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and in this case it gives the base milk value, but it 
also gives the pounds of milk in the first column, which 
is 332,822,274 pounds. 

Q From tl'Mt you can calculate the percentage of 
the total pool for the month, which is base milk? 

A Yes. Taking the 332 million figure as a 
percentage of the figure up near the top of the page, 
total producer milk, would give the percentage that the 
base milk is of the total production. 

Q You have testified tliat that is approximately 
90 per cent for. the insider or regular producers under 
Order 4 ? 

A Yes. It varies right around 90 per cent. 

It goes a couple of percentage points up or down from 


that. 


TI£3 COr/RT: 90 per cent, this is for everybiady. 


isn't it? Aren't these figures for everybody? 

THE WITNESS: For everybody who has a base. 


THE COURT: But new producers and old 


producers. 


THE ^TITNESS* Yes. 

• THE COURT: They would be 90 per cent of what? 
Of $7.25 or what would they be allowed? 

•N 

THE t^ITlTOSS: No — 
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V .. 

THE COURT: Or is the 90 per cent of the 332 


THE UITiTESS: I am referring to the pounds 


figure in the column, pounds of milk. VBiere it says 
base milk value, tlie 332 million-pound figure taken as a 
per cent of the figure up near the top, which is on the 
third line, 364 million pounds, which is total producer 
milk, this works out to approximately 90 per cent. 

Q And that means that the producers in the pool 
are getting approximately 90 per cent base milk prices for 
the month of Ilovember, 1972? 

A Yes. 

Q Whereas, the plaintiff's producers for that 

month are getting 70 per cent? 

A That's correct. 

n Have you made a calculation as to how much the 

denial of bases affects the returns of the plaintiff's 
producers, in this suit? Approximately what percentage 
of their returns? 

A On a percentage basis it comes out to about a 
10 per cent reduction in income. 

Q The base excess plan presently in effect came 

into effect in August, 1970, did it not? 

A Yes, it did. 
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Q Was there a difference between the base excess 
plan under the present order and under the prior edition 
or version of the present order? 

The one that was in effect before August » 1970 
in respect of base and excess nilk« and I particularly 
ask you to address yourself to the payout in the base 
forming periods? 

A Yes/ there was a difference. The current 
plan has a — the bases are effective over a 12-month 
period, whereas the earlier plan which was in operation 
from 19G7 up imtil the operation of this current plan in 
1970, provided a base forming period of July through 
December, during which period of time the producers were 
paid a uniform or blend or weighted average price for the 
milk. And the bases were applicable in the following 
months of flarch, April, !lay and June; so that they 
received a base and excess price only in the four months 
period, rather than in the 12 months period. 

Q Under the prior form of the order, the base 
paying periods were limited to the flush months? 

A Yes. 

o What were the months Itarch through J\ino? 

A Ilarch, April, Ilay and June. 

Q So the restriction on a newly entering producer 
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would only apply to those flush months; is that correct? 

A Yes. 

Q And a producer who entered in the base forming 
months, say October of the year, would there bo any 
restriction on the payments that entered on him? 

A llo, he would get a niform price just like any 

other Order producer. 

Q There was r.c base period limitation applicable 
during tiiose base forming months? 

A No. 

Q Whereas under the present order in the short 

period there is a base restriction and you don't get the 
full production, even though you deliver it in a short 

period; is that correct? 

MR. HARRIS: Objection to leading. 

THE COURT: Objection sustained. 

Mr. Winton, you have introduced Mr. O'Brien as 
an expert witness. He ought to be able to testify with- 
out your making suggestions to him. 

MR. WIIITON: Your Honor, I willtry to observe 

that. It's merely, I find the subject matter fairly 
difficult to state, and I address the witness' attention. 
THE COURT* I would suggest that over the 

lunch hour you find a way. 
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MR. WliJTON: 1 will try. 

I think this is a good point, if your Honor 
please, to break. 

THE COURT; I gather, Mr. Kolber, I will hav »9 
to make you an official member of this Court. 

(Mr. Stanley M. Kolber was duly admitted to 
the bar of the United States District Court, Southern 
. District of New York.) 

THE COURT; I think you have to sign something. 

We will adjoxirn until two. 

Mr. Winton, I expect, if you are going to make 
any amendment to your complaint, I would expect you to 
advise me by two o'clock, 

MR. WINTON; We have a problem. We'd have 
^ to speak with some of the clients. Perhaps I could 
have until tomorrow to do that. 

THE COURT; No — 

21R. COPELAND; If your Honor please, we'd 
like some notice, too. 

THE COURT; In view of what I said this morning, 
I am not really interested at this point in the Govern- 
ment's position on that, or yours. But I do think 
that if the case is probably going tp end tomorrow, that 
we ought to know before tomorrow whether or not you are 
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going to Intervene. 


please. 


:iR. T7INT0IJ: My problem is this, if the Court 


If we could get some indication, if your Honor 


is going to sustain our position, it would be unnecessary 
to bother you -- 

THE COURT: I have indicated to you at the out" 
set that I am not disposed at this time to make any 
determination of that, and I think that when I tried to 
indicate to you, I think that you had better take your 
action on the theory, not on the most favorable theory to 
your position, but on the theory that think is most 
adverse, as a matter of caution. I indicated that 
to you this morning. 

You have until two o'clock. l would like you 
to make some disposition and give it some idea when you go 


back. 


(Luncheon recess.) 


SOUTHERN DISTRICT COURT REPORTERS 
United States Court House 

FOLEf S3UARE. N.Y^ ItY. 10007 TELEPHONE: ODrtIANO 7"«0 



els 


1 


81 


A 110 


AFTERIIOOII SESSION 


(2.05 p.ro.) 

r-lR. IfZNTOIlt If the Couzt please, I have 
conferred with my client about the question of inter- 
vention, X7e have authority from three producers to 
intervene, but we have a technical question. Unless 


this is resolved we are not prepared to have then inter- 
vene. I have authority to myself, written cuthority. 

The question is this: These producers .\re 
not residents of New York. If a question of venue la 
going to be raised, I \<ould like to know it right away, 
otherwise v;e will intervene, 

TEE COURT: You know the question of venue is 
going to be raised. There is no question in ny mind 
that rhe question of venue is qoing to be raised. You 


know that the Government Intervenors are going to raise 

A 

every possible defense they can. 

One, to get it out of the jurisdiction of this 

court. I think you have to consider that. 

.*tR. WIITTON: Then let me suggest this procedure. 

Could I file these authorizations and not make a motion 

to intervene, to show that it is at most a technical 
objection to the Court’s jurisdiction, and that it has 

no validity. 
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By the way, may I ask if. your Honor has had a 
occasior to read the nemorandun which we filed yesterday 
on jurisdiction? 


must 


SdM 

: I^haven't 


THE COURT: I have read both memoranda and I 


had an opportunity to go through then 


thoroughly. My reaction at the present tine is to favor 
your position, Mr. Winton, but it seems to me — I haven't 
read the Government’s reply, though, which was handed up 
today. But the reason that I am not making any pro— 
nouncenent is becausel haven't gone through it. 

Your position seems to me to be the way of 
logic, and so forth, but it may well be that the decisions 
won’t sustain it. So I can't tell you on my own if — 
after I have gone through it more thoroughly — if ' 
decisions would appear to uphold it, I would of course 
take your view. I might add that I do not believe that 
that letter of IJovenber or January 11 changes the matter 
in any regard. 

■ It seems to me the question is not that the 
Secretary of Agriculture is going to give you the right, 
which he had ordinarily denied to you, of administrative 


^ ' 'i 

m e rt a gnnon ^, but that you had to pursue the remedy, which 
is the issue in the case. Thus, the exhaustion problem 

is not going to turn on that, that I am sure of. 
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I Whether your position is going to be sustained^ 

after research, I just can't tell you. 

. !iR. T7IUTCII* I understand, your Honor. 

Would you object to introducing here just as 
an exhibit the authorization we have, but are not going to 
intervene. Let me have it narked for identification at 
this point. 

•^Ul. KARRIS: V7e will object. 

THE COURT: I an not going to have any objection 

to that, obviously. Dut the point is, that to me, the 

fact that you filed it doesn't meet the problem, if there 

is a problem. So I don't see that anything is going to 

be served by that. If you want to file it, file it. 

it seems to me that^ou need individual producers in this 

A 

case to meet the jurisdictional problem, the mere filing 
of an authorization isn't going to do it if you don't have 

then as parties. So again, it's not a question of — wtill, 
it's your ball game. 

HR. WI17T0N: I agree with you Honor. I thin): 
in view of the venue question and as I understand . the 
defendants will not waive the venue question, from prior 
discussion, we will not move to have these interveners 
intervene, and we will rest on the standing of Dairylea 
as a representative of the producers. 
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TIIS COURT: All right. 

MR, WIUTON: As long as we have had this 

recess, if your Honor please, I wuld like at this time 
to offer in evidence a clearer copy of the secretary's 
decision of May 22, 1970, v;hich is the decision which 
promulgated this order. I think you will find that 
easier reading than the Xerox. 

THE COURT: All right. The Xerox copy is in 

evidence? 

I 

’IR, HARRIS: llo, that was the one I handed up 

to your Honor. 

THE COURT: I do not think we need it in 

evidence. The order is published. Itfs a Government 
document, is it not? 

MR. WIIITON: Yes, it's in the Federal Register. 

The Court can take judicial notice. 

THE COURT: Thank you. I will. 

MR, WIIITOH: I would also like to furnish your 

Honor, X believe this was handed up by the Government, but 
if it hasn't been, a copy of Order 110. 2. 

THE COURT: I have that. Mr, Harris gave it 

to me. 

>Ul . WIHTOIJ: And I believe Mr. Harris has 

also given you this Order No. 4. 
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THE COURT: Yes. 


VIIlPrON: It is stipulated, is it not, 

that these orders are the foims that were in effect during 
the period. 

?1R. HARRIS: Involved in the lawsuit, yes. 

m, WINTON: Yes. 

GEORGE O'BRIEN, resumed. 

DIRECT EJCAIIINATIon (Continued) 

BY :iR. WIITTON: 

0 Would you tell the Court what the reason x»as 
why Dairylea shifted producers involved in this suit from 
Order 2 to Order 4 regulations? 
h Yes. 

Johanna Farms is a handler operating under 

Order 4 and has been expanding his business on a regular 

basis, and we are the supplier for Johanna Farms by an 

agreement which we have with then. And in order to 

meet his additional needs for milk we did put additional 

producers into his facility. 

THE COURT: Additional producers? Is that the 

same as your supplying him with more — I suppose that is 
the sane thing — but more milk? 

THE WITNESS: Yes. By virtue of the Salem 
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bulk tank producers going in and we shifted the 
at Honesdale, Pennsylvania, to the Order 4 market to 
supply it. 

THE C0U3T: Dairylea is still in an Order 2 

I 

i 

market? is that correct? 


THE VTITlIESS: Dairylea has producers whose 

milk is regulated under Order 2 and Order 4, plus oth^r 
Federal order markets. 

THE COURT; Just getting this down to where 1 
know where we are, I may be wrong about this, but I'd say 
the Order 2 market is the Ilew York market and these 
parties are in the Order 4 market, which is Pennsylvania, 
You were supplying Pennsylvania, the Johanna people, witdi 
a certain amount of milk, but it v?asn*t sufficient to 
come under the Order 4 regulation until you increased it? 
is that your problem? 

THE VJITIESS: Yes, sir. 

TIIj: COURT: So you entered the Order 4 market 
from Order 2 and you increased your supply, or rather 
increased — yes, increased the supply of milk supplying 
this farm so they therefore had to come under the Order 4 
regulation. 

THE UITIIESS: Yes, sir. 

Q Will you explain to the Court too why the shift 
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2 

was made for the most part in October, 19727 


3 

A We VDuld have shifted the and the bulli 


4 

tank unit milk to the Order 4 market earlier, but because 


•* 5 

of the arbitrarily assigned bases that the producers would 


J 6 

have received we waited until the last possible minute. 


7 

which would be October , for a method whereby we would keep 


8 

our losses to a minimum. Because by going in on October 


9 

1 the Order 4 market does recognize that these producers' 


10 

production as Order 2 producers under — for the months of 


11 

August and September as well as then the ensuing months 


12 

of October, llovenoer and December under Order 4. So that 


13 

on that basis they would have full bases starting the 


U 

following March 1, 


15- 

This way, by putting them in on October 1 


16 

instead of at an earlier time, we were able to keep our 


17 

loss at a minimum. 


18 

' Q The bases Order 4 and its form now in effect 


19 

gives if you enter on October 1st, they only apply for the 


20 

ensuing year; is that what you are saying, beginning 


21 

March Ist? 


22 

A Beginning March 1 through the following February. 


23 

Q But do you get any credit under Order 4 if jou 


o 

enter in October with respect to historical bases for 


25 

deliveries whi ch you are making in October, 19727 

• 

. 
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A llo. The Order 4 would not recognize the 
production of these producers in October. They wouldn't 
use the previous year, August through December base making 

71^ 

period. ffhag * would be Ignored. 

0 So that for current deliveries there would be 
the assigned arbitrary bases as far as base and excess 
payments are concerned? 

A Yes, For the five months' period until the 
producers actually have a base assigned beginning the 
following riarch 1 . 

0 Let me ask you this; 

The terms flush season and short season I think 
have been used. Will you explain to the Court what that 
is and what it means? 

A The flush season is the time of the year when 
the cows are giving the most amount of milk, which is 
usually the March, April, May, June period. And the 
short season usually starts in July and extends through 

0 

the end of the year, beginning into the first part of the 
following year. 

Q What is the cause of this variation between the 
short season and txe flush season? 

A The fact that the dairy cow is a biological 
animal. It normally breeds so as to have its calves in 
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the spring and therefore gives a much larger amount of 

milk at that time of the year. 

Q There are plans adopted for seasonal leveling 
of production. Will you explain what is meant by 
seasons le leveling of production? 

A Seasonal leveling of prrduction is an incentive 
to produce milk on a relatively level basis throughout 
the year. This is done by an incentive for the producers 
to raise their marketings in the fall and reduce their 
marketings in the spring. 

0 Are markets normally or tend to be short of 

milk in any part of the year, and if so, v;hat part of the 
year? 

A If they are short of milk at any time of the 
year it would be in this short production season. Usually 
from say July to December period. Could be any of those 
months. 

Q ffhat is the economic value of leveling production 
seasonally and to whom does that value §<3crue? 

A The economic value of leveling production is 
primarily to the handler or cooperative involved in d 6in«? 
the balancing or the seasonal balancing for that market. 

In the case of a cooperative, if a cooperative 
does provide the manufacturing facilities to handle the ’ 

I 
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surplus or excess production of milk during the March, 


April, May and June period, they have substantial costs. 


To the extent that the production can be leveled seasonally. 


it provides a more efficient method of handling surplus 


milk. In other words, they don't have to have excess 


capacity to meet a short period of cime which would be 


standing idle for the rest of the year, 


THE COURT: Mr. V7inton, isn't all of this 


surplusage? The purpose of the Act, you are not contest- 


ing that. Isn't the real question that you raise here. 


the issue of discrimination? 


fIR. T7INT0II; Yes, your Honor. 


THE COURT: Betv;een the old producers and the 


new. TThy don't wo get that issue? 


MR. WINTON: We hive one other issue, and that 


is that this is an unauthorised seasonal plan. it is 
our contention that a seasop^ plan cannot limit, as this 


does, the production of milk in the short season. The 


purpose of the seasonal plan is to encourage production in 


the short season so the market won't be short of milk. 

And that plan in addition to being discriminatory, is 


illegal. That is a subsidiary issue, 


the COURT: All ri'Tht. But the point is that 


I have the impression thr.t you are having Mr. O'Brien 
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testify to things that are Irrelevant to those two Issues. 

MR. rCNTON: I will tell you what we have in 

mind. 

The ZubJ^^ase in the Supreme Court held that a 
differential in payment between two p.'oducers could only 
be based on economic value, something of economic value. 

And it said that these particular adjustments, including 
the one for seasonal adjustments, had to be based on the 
record showing a difference in economic value. 

THE COURT: All right. I will allow it. 

All right. 

Q Let me ask you, if there is a lot of production, I 
will giva you a hypothetical case assuming a market where 
the flush season is, say, one and a half times •Jie short 
season production, and that as a result there is a lot of 
milk in the flush season which has to be manufactured. 

In that case I understood your answer, and I 

am not sure thaz is clear, to mean that a cooperative wildi 
manufacturing facilities would have to have enough manu- 
facturing facilities to handle all that exces \ilk not 
used for fluid purposes, is that correct? 

A That's correct, yes. 

Q And that if the production fell off in the short 
season, what would happen to those manufacturing facilities? 
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A They would sit idle for the rest of the year 
or during the short production months. 

' Q That would uean no return on the investment in 
those facilities during the short season? 

•A That's correct. 

Q If you have level production how would that bo 
affected, assuming the same amount of milk came in and 
vhat you only had a level surplus all year round? 

A Under that circumstance the cooperative can 
utilize these manufacturing facilities on a more efficient 
basis and use then each and every month and keep them 
relatively full of milk to become a more efficient oper- 
ation, rather than a drain to the producer members who 
pay for the cost of these facilities in the first place. 

Q Is there any other benefit, economically speak- 

ing, that accrues from level production? 

A Only to the individual producers in that to the 
extent that the individual has relatively level production 
he is able to have facilities on his farm to accommodate 
to that situation. Such as the size of the bulk tank 
on his farm in which he stores milk, if he utilizes that 
relatively the same amount each and every month of the 
year, and similarly with the cost of transporting the milk 
from the farm to the market. If he has very seasonal 
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production it is goingto involve substantial additional 
hauling charges in the- flush months as contrasted to the 
short season. 

Q Are those considerations, considerations which 
properly redound to the benefit of a handli\r or the 
pool? 

A Those v7ould be to the indivMual farmer. 

Q But they would not concern the handler or the 
cooperative? 

A No. 

Q Let me address your attention to the situation 

of two producers, one who had been in Order 4 for a 
period of years and was giv4^ a historical base, one who 
came into Order 4 in October, 1972, and let us assume tiiat \ 
both producers had equally xevel production. Under those 
circianstances what, if any, difference would there be 
between the economic value of the two producers* produc** 
tion? 

A None. 

Q Would the cost of leveling production for a 

dairy farmer in the production area, which is common to 

Order 4 and Order 2, that is in the secretary's decision, 
if your Honor please ~ be any different in point of fact? 

Would it cost an Order 4 farmer more to level 
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his prodiiciion than an C;der 2 fanner? 

A IIo. 

Q If an Order 2 producer wr- had not been under 
Order 4 entered the market in October, would that have 
burdened the f-r duotion year which began in ?:he prior 
flush season on more or less than the production of a 
producer who was already in and delivering during the 
flush season? 

A It would depend upon wliat his milk was used 
for. In the instance where he put milk in it was used 
primarily for Class 1 and therefore benefited the Ordv^r 4 
pool. 

Q I was trying to address your attention to the 
fact that a producer who entered the market for the first * 
time in October, 1972 would not have been burdening, would 
he, the pool v/ith his flush production in *72? 

A Ho, he would not have been associated with the 
market. 

0 So he would have been supplying market milk 
to Order 4 at a time when it was needed, would you say, 
most needed? 

MR. HARRIS: Objection. 

MR. WIHTOH: I will withdraw the question. 

I will try to get it other w&yji.. 
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2 

Q T'That I an trying to address myself to is, when 


3 

a producer enters the Order 4 market for the first time 

■ 

4 

fl 

t , 

j xn October, is he costing the pool more or less relative 


5 

1 to the flush period in March through April of the yeeir 

1 


6 

in V7hich he entered? 


7 

Take a producer entered October, 1972 and had 


8 

not been shipping on the Order 4 pool in March, April, 


9 

May and June. VThat is the effect of that on the pool? 


10 

A There would be no adverse effect on the pool 


11 

at all. 

. 

12 

MR. WINTON; I would ask that this schedule 


13 

be narked as an exhibit for identification. 


U 

(Plaintiff's Exhibit 12 was marked for 

• 

15. 

identification.) 


15 

Q Would you explain what Plaintiff Exhibit 12 


17 

is and who prepared it? 


IS 

A I prepared the exhibit. This is indicators 


19 

as to how the shifting of the Honesdale plant and the 


20 

Salem bulk tank unit to Order 4 has helped the Order 4 


21 

producer price. 


22 

Q Would you explain the schedule? 


23 

A It shows that in the top part of the table vrtiat 


24 

the producer receipts were a year ago in August through 


25 

November and in August through November, 1972. And from 


1 
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September to October of 1S72 there is a relatively large 
increase in producer receipts, and that reflects the 
increase of the Salem bulk tank unit and the Ilonasdale 
plant to the Order 4 market, 

* • » 

However, it also shows in the next column ho»f 
this affected the Class 1 pounds in the market between 
September and October of this year, as conr.rasted to a 
year ago. And therefore, the percentage of milk used 
in Class 1 in the last column increased from September tc 
October this year as contrasts ' to a decrease a year ago, 

Q IThat was that the result of? 

A This in the result of this milk going into 
Johanna Pams and being utilized primarily as Class 1 
milk. 

Q V7ould yju explain in general how ^he percentage 
of Class 1 mil’ In the market affects the blend uniform 

A 

price in that market? 

A Well, the Class 1 milk is priced at the higher 
level and the Class 2 milk or the manufacturing, the mil 
that goes into manufacturing, is priced at a lower lower 
level. And as the percentage of the milk actually *' 
marketed In the Class 1 category increases relative to- 
the Class 2 milk, you havd^'-mi^^^’g^r weighted average 
resulting from that available for the individual producer 
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vho is delivering to that market. 

Q IThat war the effect of the shifting of the 
producers involved in this case on the total Class 1 use 
in Order 47 

A Since most of this milk was used in Class 1 
under hc.ve raised the utilization under the 

A 

market. 

0 In Class 17 

A In Class 1, yes» 

MR., ITINTON: I offer this in evidence. 

MR. HARRIS: llo objection^ your Honor. 

(Plaintiff’s Exhibit 12 was received in 
evidence.) 

MR. WIOT'OII: I believe your Honor has a copy 
of this compilation of Mirket Agre'-?raent Act of 1937 
prepared by the Department. 

THE COURT: Yes. 

MR. UIHTOd: It looks like this. I would ask 


your Honor and the witness to address themselves to page 8 

fi) 

of this pamphlet and clause which is about an inch 
and a half dovm. It starts: 


3 

A 


further adjustment to encourage 


seasonable adjustments in the production of milk 
through equitable apportionment of the total value 
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of the milk purchased by any handler or by all 

handlers among producers on the basis of their 

marketing of milk during a representatie period 
of time," 



Q Bearing this phrase in mind^ I ask you to 
describe v;hat the value of milk produced in the flush 
months of the year, basically April, May and June, is as 
against the value of milk produced in the short season, 
basically August tlirough December. 

rn. HARRIS: I object to that question. 

First, I am not sure I understand it. 

Second of all, when he said bearing that in 
mind, meaning the statute, I am not sure whether the 
q-estion relates to the statute or what the witness means 
in general, or what. 

If he is asking this witness to testify what the 
statute means, t' ■ vre object, of course, on the ground 
that the statute spefiks for itself and there is legis- ' 
lative history which Mr. Wintonamply '~’ted in his brief 
and there are cases interpreting the statute. 

MR. .nillTOIIi I am not asking that. l am merely 
asking the witness to address himself to the phrase' 
'equitable apportionment of the total value of the milk," 
in trying to find out the relative segments of the year's 
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production, how much they are worth one as against the 


other. 


THE COURT: Objection overruled. 


question? 


The value of the milk ~ 


TIIE COURT; Hr, Harris, do you understand the 


MR. HARRIS: I am not sure I understand it. 

HR. WIIITOII: Shall I answer — 

HR. HARRIS: I don't want the answer. 

THE COURT; I just want to be sure he under- 
stands the question. 

MR. HARRIS: If he is asking the witness to 
describe v;hat this term equitable apportionment ~ 

THE COURT: He is attempting to get, I think, 
from the witness in teirras of seasonal — in terms of flush 

a 

as opposed to short season the total value phrase under 
MR. WINTON: That's right. 

Q The question in substance is, what is the value 
of the milk produced in the short season as against milk 
produced in the flush season? 

A The value of milk is less in the flush season 


than it is in the short season. 


That is a general proposition of dairy economics, 


isn't it? 


— H 
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h Yes, it is. 

Q Does there exist what is called a spot market, 
where fluid milk is traded in from time to time on a 
daily basis — 

MR, COPELAIID: Objection. 

Q Just a minute. Let me finish. And prices 
jSwI^reported by the U. G. Department of Agriculture? 

MR . COPELAND : Object. 

THE COURT: I am sorry, I was having some 

problem hearing. 

Read the question back. 

(Question read.) 

MR. HARRIS: Your Honor, this is a leading 

question. IThy doesn't he ask, does he know what a spot 
market is, or such a thing. 

THE COURT: The objection is sustained. 

Not only is it leading, but I don't understand it 
Q Do you know what the spot market is? 

A Yes, The spot market is the actual price that 
handlers have to pay for milk at any particul period of 
time in order to get a supply of milk. This is usually 
milk v;hich is sold by handlers to other handlers, or by 
brokers to handlers, and it is, the quotation is published 
on a weekly basis by the Department of Agriculture in the 
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Dairy & Poultry Market News. 

Q Is it Grade A or Class 1 fluid milk? 

A It's milk for fluid purposes, yes. 

Q Have you compiled a schedule showing the prices 

for such spot milk for January through Decejobor, 1972? 

A Yes, I have. 

* 

Q Is this it? 

A Yes, it is. 

MR. WINTOIls I ask that this be marked for 
identification. 

(Plaintiff's Exhio: c 13 was marked for 

identification. ) 

Q Will you explain what this schedule is and tha 
source? 

A This schedule shows the spot market prices for 

the Hew York-New Jersey metropolitan marketing area for the 
year 1972, by v/eeks, showing what the actual price was for 
a 40-quart or 85-pound unit of milk. 

THE COURT: The Hew York-New Jersey market, 
isn't that under Orde^ 2? 

MR. WINTON: Yes, your Honor, but that is what 

I was going to bring out. 

Q Are those prices fairly representative of the 
value of fluid milk in the northeastern area? 
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MR, COPEIuAlID: I ob-'ect, your Honor. I don't 
see the relevancy of it. We are talking about Order 4 . 

MR, WINTOMi This is the price at which it sells 
on the open market, your Honor, not the minimum price 
required by the order. But just its fair trading value. 
The purpose of this is to show that the price of milk runs 
considerably higher in the short season on an open market 
basis. This open rnark^* ^*ilk, just to show the normal 
pattern, is that it is more valuable in cb*; *hort season. 

The COURT: Let ne tell you my problem with that, 
and you can address yourself to it. I think it's too 
long past forany contention, at least in this court, that 
the Government in order to protect both tha public, I 
suppose, and the producers and handlers, is not able to 
regulate the market as far as milk is concerned. I think 
that is settled. 


The question of the free market, therefofe, 
seems to me to be irrelevant. The issue as I see it 

here, and the only issue that I see in the case and the 

» 

subsidiary issue, is the issue of discrimination among how 
Order 4 handlers and producers, as between old and new. 

The question is whether if this statute was in 
®P®^3tion, the secretary did not have the power to regulate 
what you could get on a free market, it seems to me that 
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was settled when 1 was in law school, in 1937 some time. 

MR. WINTON: We are not challenging that. 

We are trying to address ourselves to what part of the 
total value cf a year's milk can equitably be attributed 
to the flush. And what we have here is just showing 
week by week how the prices in the free market vary to show 
not that the secretary canfregulate it, but rather, in 
attempting to apportion the total value of a year's produc- 
tion he must take into account the fact that the short 
season production always sells for more than the flush 
season production. 

We are not trying to do anything except to show 
the pattern of prices. We have a subsidiary schedule 
which shows that that has been true since 1948, that the 
short season prices on the open market are always higher 
than the flush season and therefore it's inequitable in 

oiar case where we came in in the short season, to penalize 
us. 

THE COURT; I don't know very much about this, 
but isn't that elemental? isn't that the whole purpose 
of this scheme, in any regard? 

I don't know, maybe Mr. Harris and Mr. Copeland 
are going to require you to prove that. 

MR. HARRIS: TIo, your Honor. The scheme was 
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that prior to the statutory regulation milk pricing jump^ad 
up and down. One of the factors was that in seasons 
where there was a lot of milk, prices would be lower. 

' In seasons vrhere there was only a little bit of milk, 
prices would be higher. All of this disrupted the 
market; it was bad for the consumers, the farmers, and 
so forth;" So Congress passed a law. 

The open market has nothing to do with this 
case. We are talking about the regulated market. 

MU. WIIITOII; I was only trying to show that in 

order to get equitable apportionment of the total value, 

you had to take into account that short season milk is 

worth more than flush season milk, and in our case almost 

all our milk went in in the short season, and yet we 

are getting less than we would have gotten, even though 
« 

we only brought the milk in in the short season at the 
maximum price level, we have been discriminated against. 

At this time milk vas very valuable, and far from riding 
the order, we were being penalized for supplying milk when 
it is needed. Bvxt if your Honor thinks this is irrelcivant , 
I would just ask that these be marked for identification. 

MR. COPEL7UID: Your Honor, ^they purport to 

refer to Order 2 in any event, and secondly, there is 
nothing in the order which requires a handler pay more 
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from paying more than minimum price. 


The whole thing seo-ns to me to be irrelevant. 

THE COURT; I think I understand it» in any 
event. Maybe you will have to put it in if l don’t. 

All it seems to me that you are saying is, that for the 
period v/hen you come into the market in October of 1972, 
that not having a base whi:H includes your flush season, 
are restricted to 70 and 60 per cent during your 
short season, whereas, as a matter of fact, you think that 
if yoxu" flush season were ~ the base were utilized, you 
would have come out much better. Isn’t that all you are 
saying? 

MR. WINTOM; I use a little different words, 
but the substance of it is correct. tiamely, we think 
that an equitable apportionment of the total year’s supply 
tske into account th^t when we came in we put milk 
into this order when it had the greatest economic value 
to the order. 

THE COURT; You are saying when you came in, 
instead of having 60 per cent or whatever it is, in October 
through this period, that you came in in the market, what 
the secretary should take into account is August — when- 
ever the flush season is concerned — as well as this 
order, in order to run on a fair figure. 
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MR. TJINTOil: That's right. 

THE COURT: I think I understand. 

MR. W.TIITOIJ: I do not think this is determin- 
ative, but I think it shows the relative values. 

HR. HARRIS; I think it shows nothing, yoxir 
Honor. Just like Mr. Winton said, he wanted to show ua 
the value of Order 4, and this is Order 2. It doesn't 
show anything about Order 4. 

THE COURT; I do not think it is going to help 

me at all. 

J5R. WIlITON; Anyway, if your Honor please, 
these are figures which could be judicially noticed because 
they are published by the Department of Agriculture, 

THE COURT; All right. 

HR. V7I1IT0!!; So if they can become relevant ysur 
Honor can take judicial notice of it. 

THE COURT; All right. 

0 Let me address your attention to the difference 
under the regulatory provisions under Order 4, between a 
supply plant beco.aing an Order 4 plant in October, and a 
distributing plant. 

Would you consider that situation and tell me 
whether there is any economic justification for the fact 
that the order allows the producers to have a full base in 
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the case of a distributing plant and only the arbitrary 

base in the case of a supply plant? 

IJR. HARRIS: I just didn't hear all of that* 

Would the reporter read back the question? 

THE COURT: Please. 

(Question read. ) 

A I knot/ of no economic justification as to why 
the producers delivering to a supply plant should not 
receive a base the same as those producers. who deliver to 
a distributing plant. 

Q Is there any difference in the economic value 


of milk so far as the producer is concerned delivering to 
the same point batwesn supply and distributing plants? 

A No. 

Q Addreasing yourself to the so-called base excess 

plai^ in Order 4 , would you relate that to the pfovislonii 
the order which — — of the Act which refers to encouraging 


seasonal adjustments in the production of milk, and explain 
to what extent they are related economically? 


A The plan does provide, that is the current base 
excess plan does provide incentive for level production. 
But it do68 beyond that in that with the 12 -month base 
plan you have a tendency for production to be limited 
because if a producer wants to increase his production and 
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^ake advan'tage of the labor saving devices that are con**, 
tinually being developed, if he wants to increase his 
production on that farm, he does it at penalty because to 
the extent that he produces over his base he receives only 
the excess price* So that inhibits the increase in 
production* 


But on a 12-inonth basis of payout, as this plan 
has, it also tends to limit entry of producers into the 
market* 

Q Is there a difference between the type of plan 
which has no base applicable to the short season and this 
type of plan Xirhich has a base applicable to the short 
season, so far as their effect on overall production is 
concerned? 

A Yes. The seasonal base, which would be a 
limited base -applicable period as the one in effect prioz* 
to 1970 under Order 4, is a program x^lch does not limit in 
any manner actual production, because the producers are 
allowed to increase their production and build a base each 

year* But under the orograra of a 12-nonth base paying 

period thexa is a tendency to limit an increase in produc* 
tion because the producer receives only the excess price 
to the extent that he produces over his base milk* 

Q In the short period? 
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A In the short period or base forming period. 

Q Has there h'ien some professional opinion of 
economists and study given to this problem that has come 
to your attention? 

A Yes, there has. Dr. Johnson, of the University 
of Connecticut, has written one of his regular newsletters 
on the subject and it was part of the subject of the speech 
that he made before the first annual meeting of Yankee Milk 
Cooperative, in November. • • 


THE COURT: Is that the document that has been 


introduced? 

IHl. WIIITOH: No, this is another one, if your 

Honor please. That was the one by Mr. Porrost, who is 
the director '** the dairy division, which promulgates 
these orders. 

Q I show you a paper which says "Prepared by 

Stewart Johnson," and ask you, is that the paper you 
• % 

referred to? 

A Yes, it is. 

Q Incidentally, this is a Land Grant College, is 
it not, the C.K>peretive Extension Service College for 
Agriculture of the University of Connecticut? It says 
here issued in furtherance of the Act of Congress of May 8 
and June 30, 1940. 
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!^IR. COPEL.MTD: Z would like to raise an objection 
to this procedure. 

I'lr. V7inton has been reading things into the 
record. He hasn't shown them to counsel — 

MR. V7IITTOH: 1 am just identifying it first. 

MR, COPEL/\ND: I think you are going beyond 

identifying it. “ would requ<?;St the Court to make a 
ruling with respect to how we should proceed with this, 
because I believe if this is a document which I think it 
is, it is objectionable. 

MR. VTINTOII: I showed you this before. 

Ir 

MR. COPELAllD: 7. told you we would oject 

A 

to it. 

THE COURT: AIL he has done is had the title 

r'ead in. I don't understand what Land Grant College lias 
to do with it. 

MR, HARRIS: That is the point, your Honor. 

That is soiae thing on the bottom of the document. 

THE COURT: TLre you going to mark this? 

HR. imiTON: Yes, I will first have it marked 
for identification to f;ive these gentlemen a chance to 
object. 

THE COURT: They are not going to object until 
you offer it in evidence. They cannot object if you 
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offer it for identification. They are going to object 
when you offer it in evidence, if you do. 

(Plaintiff's Exhibit 14 was marked for 

identification. ) 

Q Is Dr. Johnson a well known economist? 

A Yes, he is. 

Q Dairy economist? 

A Dairy economist, yes. 

Q And his opinion is received with considerable 
authority in the industry? 

A Yes. 

Q Is he one of the type of experts that are 

regularly consulted at Order hearings? 

A Yes. 


Honor. 


^'^IIJTON I I offer this in evidence, your 


MR. HARRT ‘ : Objection, your Honor. 

MR. COPELTdID: I object, your Honor. 

THE COURT: Let me hear the basis of your objec- 


tion. 


HR, HARRIS: First of all, your Honor, it's 

hearsay. It is an out of court statement by this Mr. 
Johnson or Dr. Johnson and we have no opportunity to cross- 

examine him. I don't think it is a recognized publication 
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analogous to a medical textbook sort of thing, that gats 
put in for an exception of recognized treatises. This is 
apparently an article by this Dr. Johnson. It's pure 
hearsay. 

MR. COPELAITD: I don't have anything much 

more to add to that, your Honor. 

V 

MR. WII-ITON: These are Land Grant Colleges 

which the Congress has established for the purpose of 
aiding Agriculture to investigate these problems and they 
regularly are subsidized and paid to publish these studies. 

This is one of the studies and they Constitute 
part of the expert literature on the subject of dairy 
farming. It's the kind of thing your Honor will find 
was referred to in the Zubj^ and Lehigh Valley cases in the 
footnotes. 

We have given you a memorandian showing you this 

kind of study was judicially noticed, as a matter of fact. 

These facts are not controversial. 

THE COURT: But the problem is, the hearsay 

objection is made, I gather on the ground that this 

publication, whatever it is, has not been shovm to be 

one that has wide distribution in the industry .’and one 
which is a recognized publication, therefore, it could fce 

'Utilized. It could well be, as I gather the .objection, 

SOUTHERN DISTRICT COURT REPORTERS 
Lniteo States Court House 

Poi^ Square. N.Y., MY. 10007 Telephone: OOrtlano 7-4580 



1 


els 


O* Brlen-direct 


A li(2 


113 




that' somebody puts this out and nobody saw or heard of it, 

in which event it wouldn't bo. 

If this is a widespread publication utilised 

and distributed throughout, 1 think it would be admissible 

as an exception to the hearsay rule. I certainly can't 

xnile on that now, because as far as I know, I have never 

heard of it; I don't know anything about it; therefore, 

it would appear to ne at this point that Mr. Harris' 

0 

objection is well taken. 

MR. WINTON: I can bring more out but I would 
like to call your attention to page 4 of the memorandum we 
submitted on evidence. 

THE COURT: Is that the one you submitted this 

morning? 

I4R. WINTON: Yes, your Honor. It is entitled 
Plaintiff's Memorandum Re Admissibility of Evidence. 

MR. KOLBER: It is not in a back, yovx Honor. 

It's loose. 

THE COURT: All right. 

Give me an opportunity to find it. 

(Pause.) 

THE COURT: I have it now. 

MR. WINTON: If your Honor will turn to page 4 , 
at the bottom of the page you see that one of the things 


I 

I 
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the Supreme court tcok into account was an unpublished 
dissertation on file with the Department of Agriculture 
and Harvard University. 

Another thing they took into account was a 
report to the Secretary of Agriculture by the Federal Milk 
Order Study Committee. 

Another thing they took into account was an 
article by HUD, restrictions on the free movement of fluiC 
milk under Federal Milk Marketing Orders. I submit to 
your Honor that is the same type of evidence. But before 

yoxir Honor rules I would like to ask the witness a few 
questions. 
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MR. HARRIS: Thera is nothing in 
Mr, Winton's memorandum vhera anybody objected to 
the Court doing that. If everybody stinulated that 
into evidence, that would be a different situation. 

MR. COPBLMTD: I do not remember. Is there 
any indication it has any standing? 

MR. HARRIS: Then it is nothing but his 

opinion, 

/ . 

THE COURT: I agree » Of course, they may 
y take liberties in citing references whif*/. of course 
may not be introduced. 

MR. WINTON: Lot me just ask your Honor to 
take tlie same liberties in consulting it. 

>0 Wliat is that ne%ra letter, or what kind of 
publication is it? 

A It is a monthly publication written by 
Dr. Johnson for the Extension Service at the University 
of Connecticiit, and is distributed on a fairlv broad 
basis to people interested in dairy marketing, and 
anybody can get on the mailing list to receive it. 

0 In it generally regarded in the industry 
as authoritative. 

Objection.' 

KR. WINTON: I am talking now about general 

o^ilnion. 
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A Well, Dr. Johnson — 

THE COURT: I'm sorry. What is 

objection? 

MR. COPELAND: I think, first of all, if 
I understand the question correctly that you asked him 
whether or not that was regarded in the industry as 
authoritative. 

THE COURT: Mr. Copeland, I ceui hear you. 
You do not hove to walk all the way up. You can 
stay back and make your objections. 

MR. COPELAND: I beg your pardon. 

THE COURT: I will hear from von, 

MR. COPEL2\ND: Your Honor, it seeitt^} to 
me that Mr. Winton was asking Mr. O'Brien whether 
or not Dr. Johnson's statements are authorit tive, 
are viewed in the industry as authoritative. I think 
the question is objectionable. 

* w 

MR. WINTON: I went beyond that and asked 
whether this newsletter with the University and 
Dr. Johnson put out for the University is regarded 
as authoritative. That is what I thought the gist 
of the question was. 

In order to aualify it as expert material 
relied on by the industry. 

THE COURT: I will let you answer the 
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question.' 

% 

A Vfoll, Dr. Johnson in some cases presents 
the paper with the statistical facts and gives a 
summary of what the statistical facts show. Other 
times he puts some things in which are perhaps a 
matter of his own expert opinion, which some other 
people may or may not agree with. 

0 But is he escpert, in any 

event? 


A He is a recognized expert. 

Q And this is a recognized way of experts 
in the dairy industry of presenting their opinions 
to the industry and department. 

MR. HARRIS: Objection. 

THS COURT: I do not think we are getting 

anywhere . 


MR. WINTON: All right. 

THE COURT: I think that I am going to 
sustain the objection. 

MR. WINTON: I hooe your Honor will at 
least reserve the right that the Supreme Court has 
taken, to consult this type of material. 

Q Are you familiar with the development 
of bulk tank delivery in this milk shed in which 
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order 4 and order 2 draw their milk from? 

3 A Yes, I am, 

4 0 Will you describe it to the Cotirt. 

5 A The bulk tzmk form of delivery started 


6 in the early 1950*8, mainly, and it was a changeover 

7 from the method of handling milk from using the 
9 individual 40-quart can xinits to handle milk in 

9 bulk form. 

10 Pormerly the dairy farmer would take the 
H milk from his cows and put it in these 40-ciuart can 
*2 units and the milk would be picked up everv morning 

from the farm on a truck and taken to a plant for 

14 processing. 

15 The changeover to the bulk tank method 

16 of handling milk meant that the producer installed 

17 a large tank in his milkhouse, usually of stainless 
10 steel and with refrigeration equipped, and the milk 

19 was put into this large bulk tank in the f rm milkhouse 

20 and cooled; and instead of having milk delivered 

21 everyday, it’s been on the basis of every other day 

22 because the milk was substantially cooled right 
22 theire on the farm and properly preserved that way 

24 for freshness. And the tank truck would then come 

25 to the farm and the driver would agitate the milk. 
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talce a santple ot it to determine the butter fat . 
content, and measure the volume of milk in the tank, 
each tank having been calibrated by the Bureau of 
Weights and Measures and then the milk would be 
pumped from the farm tank into the pver-the-road 
tank or pick-up truck and hauled into the receiving 
plant or distributing plant by that method. 

Q Did the changeover eliminate a large number 
of supply plants that used to receive the 40>^art 
cans of milk? 

A Yes. This made it possible for the truck 
that picked the milk up from the farm to deliver 
the milk directly in many cases to distributing 
plants, Instead of having the milk delivered to a 
country supply plant in countries and then 
consolidated into a large tank truck for delivery 
to a distributing plant. 

0 Under the old 40-CTueurt can system, what 
was the point at which the milk was weiahed, butter 
fat tests taken and it was mingled with the milk 
of other producers. 

A That was at the plant because at the plant 

the cans all being coded for the individual 
producer, his milk was put into a weigh vat at the 
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nlant anrl a samnlo taken and than cofwnlnglad with 

3 ?kll the other itiilk v;hich had been orevlously received 

4 In a etorag* tank. ' And th»» cans would be washed and 

5 ssnt back to th« farm. i3o that it is at that olant 

6 that th® milk v/ould he measured and ttstsd. 

7 0 And combined with the milk of othsr 

6 nroducers? 

9 A Yas. 

10 0 Wasn't It at that plant, too, where it 

M was accumulated in^jo big loads which were sent by 
12 tank truck? 

*3 A Yes, sir. 

14 O Under the new bulk tank systara which now 

15 is genarally or'ivaillng. Isn't it? 

16 A Yes. 

17 Q TThev® are those functions performed? 

18 ^ T'"* ^‘'asurement and the taking of the 

sample for analysis to determine the butter fat content 

20 is dons af, the farm. 


Q Where does the milk get mingled with the 


22 


milk of other producers and out into a big bulk 


_ tank? 
23 


24 


? 


Well, It's pwiped from the farmers' tank 
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2 Q Is thar? any point after that vrhera you 
•3 could t9ll the separate nroductlon characteristics* 
4 •■/•iqht and so forth, of ®ach individual producer? 
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A NO. 

Q Under order 2 how is such a bulk tank unit 

which picks un milk treated? 

A Under order 2, the qrouo of producers 
are considered as a bulk tank unit anc^ report to the 
administrator as a pool bulk tank unit. 

n How are they treated relative to th* 

milk received in cans at a pool plant? 

MR. COPELAND: Your Honor, may I inh-roose 
ir. objection at this point. We are talking about 
order 2 again. I am just vrondering — 

THE COURT: I was v«rv surprised the 
objection did not come earlier. 

riR. WINTOMt They have a common mllkshed — 
THE COURT: There is am objection. 

MR. COPELAND: I aun not trying to inhibit 
Mr. Winton fr'^m nursuing his case, but I don't want 
the record to b* unduly burdened, either. I feel 
at some nolnt that I must interpose an objection. 

I don't see th* relevancy. 

’IR. tWNTON: are just trying to show 
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and that Is how ths s^crstarv has tr®ah 9 d thsn in 
ord»r 2 and ordsr 4. I was going to cmt to prdsr 4, 
too. • 

Tim COURT t to ord«r 4, Ordsr 4 is 
in issue, isn’t it? i-rhat difference do*s it make 
if h« has treated a bulk tank in order 2 an ons thincr. 
Couldn’t he treat It in order 4 as another, as long 
as he treats everybody in order 4 in the sam- wav? 

MR. T'TIWTON: I think th« problem in, hm 
Is trsatinp psoole ou*-»<d*» of ord«r 4 differently 
and v/o are saying it is arbitrarv and unreasonable. 

THE COURT; Yes, sir, but to show what 
he does with a bulk tank in order 2 is not relevant. 

I sustain the objection. 1 think you have to show, 

Mr. Winton, at least as far as I understand this 
case, that you are going V.o have to, to make out a 
case, that you are golncr t»r have to show that persons 
under order 4 were treated differently and 
discriminated acainst. If \ou are going to have any 
argument in regard to how he treats the tank, then 
it has to be in respect of differAnces in the 
people in order 4. 

I am not goinn to hear any, unless it is 
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qolncr to that I an not qoinq to h^ar any 

*»vid?nc'^ ab» 3 ut what h® do^s with ord^r 2 . Th* 
siwilaritv of tr®atin«nt that vou ar« ralalnq. It 
^soma to n* haa to h« w^th r^an^ct to nroducars or 
handl«r^ that ar« v dar ord«r 4, That is tha isau* 
b«»for* th« Court. 

»TO, !'7INT0N: Your Honor r vou ar« rlqht. 
Dut V7« had this for a diffsr»nt purnos* than thn ow 
your Honor's addr^sslnn his attention to. Und»r thn 


orovlsio’^s 


' s addr«*isln<T hiJ 
cl»us«>Y, whi 


which w« haven't yat arqu«»d. 


claus* P» vrhich r«lat»s to certain saf^rmards which 
Congress has put in wh*n th^ra is an rxtandad 
seasonal nlan, r®qulr‘*s bas«s to b** qiv®n to nroduc®r.s 
when th«lr nlant shifts. 

t 

MU. C0PEL7VNH: Your Honor, I ball®v«» vou 
have alrsadv rulsd on ^hs objection. I b®llovo that 
Mr. Xiinton is arguing w.'.th th® Court’s ruling. »lay 
ws nrocsed, 

’XH. wniTOM: I was just explaining that 
ths thrust of this was not to the. question the 
Court addressed its attention. 

THH COURT: Hut th* Tjoint is, I don’t 
understand how voii ca* conmlain that in r®snsct of that 
if the sscr«tarv has treated evsrvons in order 4 with 
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r«< 7 =ird to bulk tanks, has mad® th* seuni? ruling with 
r^qard to ^vorvhodv. I don't car® what hs's don* 
with r»»nr><»ct to ordsr Th* fact that vou as an 
order 3 nrcducer or handler, vou com* under some 
different kind of regulation* th* issu* is whether 
or not under order 4 there is som* difference of 
treatnenf ketv;e«n you and the other neonle. 

MR, T7INT0M: I aqr^e. The noint I was 


f 


making is that under clause f,, which de&is with an 

V 

extended base nlan, it says that when a nlnnt shifts 
from one order to the other — if vour Honor x^ill 




look at clause 


MR. HARRIS: II* Is talking about the 
statute nwv-. H« means clause TKT. 8. 

MR. WIIITOM: If your Honor v;ill look at 

nage n of that namnhlet on th* statu*-*. 

\ 

(Pause.) 

MR. HARRIS: Mr, Winton is referring to 
authorization for class 1 base olan. 


MR. VUNTOH:. ^ On nag* 8 In the middle of 


the nag** , vou 


VUNTOH: On nac 
q«io a vHn r>ar*r 

W- 

knd a further 


nthesis. ”Ord*r" is the 


first w^'i •' And a further adjustment equitable 
to a POi.'t'on of th* total value milk ourchased 
by all handlers among nrr>duc*rs on th* basis of th*ir 
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markAtlnn*! of milk which mav b«» a<ljust:*d to r^fl«ct 
fch« utilization of nroduc*r milk by all handlers in 
any us<» clanwl^'lcatJbn or classifications during a 
rsnrsssntativ® psriod of on«* to thr«* yyars — 

I*m nkinoing — vou will it navs Provisions • - 
shall bs m-ads in ths ord-r for ths allocation of 


i-ads in ths e 
r this ir; ty 


basvs undsr this^ that is ths «nd of th* naragranh. 

And if you turn ths pi\g« to nag* 9iii, 
you will it savs Dairy Farm«r«^ not dsliv*ring 
as producers und*r th» ordsr unon h*'com<ng producers 
und«r th« ordar by rsason of th* Plant to which thsv 
ar* making d®llvprl®3, becoming a pool olant und*r 
th* ord«r by am^ndm^nt or oth*n^ts* shall b* 
prov<d*d with ha*«s with r^spact to milk f.*>liv*rad 
under th« ord«r hassd on thsir past d*liv*tlss of 
milk on ths sam*' basis as othnr nroduc«rs uni'isr th* 


order. 


V7s have not y*t argusd ths point of law 


but ws ar« addr^^sing th* factual record to that, 
your Honor. 

'tR. f.’OPRLAND: If your Honor nlsass -- 
MR. rfINTOM: W* are not vst arguing the 
law as to why vs think this appll«s. w* havs 
argusd it in cur brief. At this point I am msrsly 
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trying to na’o a factual record that hav* shw^m 
thuafar that as far* as !Ton«Rdal«'a nlant it earn* 
squarely within th4sr Mcans*^ it was an ordur 2 
plant that b?cam“ an ord«r 4 nlant. 

!Io\; w« arp trying to shotr that a Intlt tanh 
unit is just a plant on wh«pls and it coin«s und^r 
this section sconomicallv. 

W'» tnav h« vnrong on ths lav/^ but tha^" is 
our contention, 

MR, F^ARRIS: fhs statut* is referring to 
bscoming und*r ths order, in this cass vrould be 
order 4. It has nothing to do with order 2, That 
is what the statute says in general terms. Bu** 
when annliefl to this case we are talking about 
dai.rv farmers vno hecom® nroduesrs undsr ordsr 4 
because a plant heeoses a nlant undar order 4. 

TUB COUR? : I think mv ruling is going 
to stand. I bel^ev'i that th-» onlv issn® In this 
case is an issu® of discrimination among order 4 
oroduc«rs and handler® and nlants, I don't reallv 
see anv other vrav. ) ® a matter of fact, I thinJr that 
the government is contending that the thing that you 
apnarently are contending, that you ar® seeking iwoxoJ/^ 
treatment as an order producer coming into order 4 , 
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to th® of tb® oth»»r pciopl«t th®r®. It 

* 

vfoiild ann^ar to m« that If I am correct in that, 
that this is what tha nov^rninant ' s contention Is. 

Ml vou ars doing. It s®«ns to m*», is 
att®inntina ♦•o nrov® that. At anv rate, i sustain 
the objection. 

’*R, V7INT0N: T-7e hriefsd the nolnt, your 
nonor. I think there is enough In the xrocord anyvray. 
All we are saying it is discriminatorv not to give 
ue this base if v;e had been delivering to an ord«r 
2 olant which became an order 4 nlant, or to an 
order 2 hulk tanTc unit. 

TJIE COURT- But I don’t agr«e with that. 

I think all vou can contend is that vou are being 
d-* ecriminated against as related to other order 
4 nlante or nroducts or handlers. At this ooint 
I don't know which is the annronriate t«mi, but 
I will use all three of them at the nresent time. 

You will enlighten m* as to which is correct. 

*tR. T.7INT0N: If your Ronor nlsase, when 
we brief thie finallv t/e w<ll try to nereuade you. 

THE COURT: All right. 

MR, Tf INTON: Your Ilonor, this is addressed 
to a different contention. It mav be necessary to 
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Would vou a to v;hat w« ar« addr«aaincr 

ouraalv«*q to 

TIIE COURT! No, I*d llk*( to hav«* It 
<d«ntifl«d and bring out what It is and rir. Harris 
and Mr. Coneland can object to it and I will rule 
on it. If they want to. They may not. 

MR. WINTON: I ask that this be marked for 


identification . 

(Plaintiff's Exhibit 15 marked for 
ident I f ica tion . ) 

0 Would you describe what this exhibit shoves? 
A This exhibit shows the receipts of milk 
at the Honesdalo olant from Dairylea producer 
members from August through December, 1972. The 
volume of that production v/hich was delivered to 
the order 4 mar!cet during each one of those months 
and the psr cent of the volume of milk received at 
that pl 2 mt, which was delivered to order 4 plants. 

Q Is this orepared from the records of 
Dairylea? 


A Yes, from our administrator's report. 

0 Is it accurate? 

A Y«s. 
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HR. V71NT0N» I off'^r it in «vid«ncn. 

MR. HARRIS: No objection, your Honor, othffr 
than our continuinq objection. 

THE COHRT: All right.' • . , _ 

(Plaintiff's Exhibit 15 was r**celved in 

evidence . ) 

Q Is it the practice of the milk 
industry to regard milk as fungible? 

A Y«s, it is. 

o Based on your knowledge as an exnert in 
marketing orders and particular Iv order 4 and ord»r 2, 
dows th® market administrator under each of thos* 
orders treat milk as funaible? 

A Yeq, he dOSS.’ 

Q T-Then it comes to classifying it doss he 

permit vou to sho’-r the specific farmers' milk ' • 
v/hich went into a utilisation or doss he combine 
all the utilizations during the month and assign 
them to the milk as a v/hols fungibly? 

A lie assigns ft on the whole. 

O Since August has Ilonesdale beep regular Iv 
shipping milk of the producer members in this case 
to the order 4 market? 

A Yes, there has been milk going .into the 
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ordrr 4 market from non«'5dalA, 

o T': v;a*» afc l^^ast 1^ oor c®nt in ^ach of 

t’i» months and tnor*? In non« of th« months? 

• • A Y'ja. 

MR, HARRIS: Obj'sction. 11*? ’3 aoaln 

( 

leadincT th*» vritncss, your Honor "In oth-r words" — 

MR. WIMTONi That Is in th** sch<3dvil©. 
flR. HARRIS: Thsn thor-^ shouldn't h« any 

point in a.nktnq, 

;iR. TTirrron: I could say thns** things 
dMr«*ctlv to the Court to explain ths cas®. . 

• . t 

* % 

MR. riARRIS: To mov^ things along w«» 
cculd skip this whol® thing, since it is in th® brief. 
THE COURT: I think I sugg'^'st^d- to you 
lunch hour that it would save a lot of tim-, 
obviously, if you vrould not lead the witness. 1 
thinJ: th® objection is well taken. 

MR. VJINTOII; I hav® been trying, vour 
Honor. I just moia^-ntarily forgot myself. 

TITF COURT: YOU haven't been succeeding, 
so you'd better tr^ a little harder. 

0 ‘lay 1 direct your attention to clause — 

I guess it's suh-section n on nage 10, if vour 
Honor nlease, of that naranhlet, 608C5D. 
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lst<T 


O ' Brien-dir^ct . 
TKK COURT? t'That paq«*? 


A 160 


MR. T71NTOII: Paq«» 10. And it is right 


npar th« bqginninfr of the paq^. 


TItE COURT: Thin is thn pamphlet of th# 

Act, in that correct? 

itR. T7INTON: y«s, I ask th*» dqf(»ndant 3 
wh®th«*r they v;ill conc«?d'? that this ordar do«s not 
contain a nrovinion authorized by D liinitinq producers 
to that. 
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MR, HARRIS: T'7»i«n sav this ord«r, 
you r»fpr to ord«ir 4, l assume. 

MR. WINTONi Y-S. 

MR. n/VRRlS: My undarstandinq is vm do 
not hav<* a nrpvlnlon such as is allov;«d or authorized 
by sub-section D of that act, vour Honor. In othsr 
words, ord«r 4 does not contain a provision like 
that described in fiORc sub D, 

THE COURT? That is stipulated. 

MR. HARRIS: Rlqht. 

MR. WIHTOII: In the brief, if your Honor 
Please, the point is made that it could have 
contained such an order. I x-rauld like to offer 
evidence on it, but it is sort of hypothetical, 
as it doosn't oantain such a provision. 

MR. COPELAND: That would be very 
objectionable . 

THE COURT: I do not think I understand. 

MR. 17INTON: What they said in the brief 
was they could have hit us harder than they did 
under the seasonal adjustment plan, so it is all right 
to hit us under the seasonal adjustment plan. 

THE COURT: How are you going to show 

that? 
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IIR. T'flNTON: I off^r^d' to prov® through 
this witneg? that In thin mil): shed of th® northeast, 
which ig a fluid market, and the producers are all 
fluid milk nroduc^re, the eecretarv would not be 
authorized to limit anv nev/ly entaring producers 
under this section ae there could not be a proper 
factual showing^ that historically this section was 
adopted to deal with a different situation. 

THE COURT: Row were you going to do that 
with a witness? That is argument, isn't it? 

MR. WINTON: I think ^^'is^some thing to bo 
said for it, except that part of it is factual, 
that is that in this milk shed there are no 
manufacturing milk oroiucars anymore, whereas when 
the act was adop^zed there were manufacturing nrc' icers. 
So when a manufacturing producer shifted Into the 
the first ':ime he wasn't particularly 
penalized by getting the manufacturing price for tx-fo 
months. But as thing have changed v/here there are 
no manufacturing producers the argument that is mads, 
that they could have irroosed a manufacturing price 
on these fluid producerii, has no factual basis. 

All vm want lo*ow is the factual lack of 
basis for invoking D, which — 
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2 THE COURT: I don ft know how yOu \t^T9 

3 going to do that, Tir. TTinton, but I vron't rui« 

4 specifically on it until I hear some questions. 

* MR. TTiNTOn: 1 will try to mak« it very 
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short. 

o In the northeast production arsa for 
milk are ther« any manufacturing producers Isft. 

.MR. HARRIS: Objection, your Honor. Can 
we define v/hat the northea.st means, now? Are we 
talJiinq about one particular order? 

TITS COURT: Objection sustained. 

0 Are you fcunlliar with thn production 
ar«a which order 2 and ordsr 4 drax^ from? 

A Yes. 

o And vou ar* familiar with the overlapping 
of the two? 

A Yes. 

o In that ar®a both th« overlapping ar»a and 

q^noral arsas where order 2 and ord*r 4 draw from, 
ar* there any substantial number of manufacturing 
producers left? 

J!R. COPELAND: I am going to object, your 
Honor, for this reason: This question said are vou 
familiar v:ith the overlapping of these orders and 
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there's be*?!! no In this r<*cord to establish 

that they do in fact ov^rlcn, 

:iR, VTINTON: That Isn't trus^ your 
Iloncr plt^ass. In thp decision you have the secretary 
has found that thev draw from an ov®rlappinq common 
milk shed. 

riR. COPELAMD: That mav be. 

MR. RARRIS: I hava further objection, 
your ilonor, and that is he is usinq terms like 
"substantial” and I don't know what that means. 

THE COURT: I don't either. 

MR. HARRIS: The question ia objectionable 

as to form. 

THE COURT: I sustain that. 

KR.' WINTON: As to form, your Honor? 

THE COURT: As to fojnn. I‘7ho knows what 
"substantial" means? I don't know what it means. 

I don't think Mr. O'Brien is -- at least I am not 
accenting him as an e:rpert on the intorpretation 
of "substantial". 

MR. WINTON: I agree with you, your Honor. 
I will try agaiM. 

Q Mr. O'Brien, as a dairy expert familiar 
x/ith the milk eh«»d xi^here order 2 and oanler 4 
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production ar«a la, lf*t n* ask you, what in yout 
oninion in thra numbpr or n®rc«ntagp of producers 
th«rp who produce milk pxclualvelv for milk 
purposes as against producers vrho produce milk 
of tyrad* A for fluid piirposes? 

A I don't knov; of any manufacturing grade 
milk producers in the area. 

o To vour knowl"dgp_, th«n, wuld any 
producer in this aiea b* fluid milk nroduopr? 

A To the best of my knowledge, they are. 

MR. T7INTON: If your Honor please, in the 
decision of the sscrptary of May, 1970 and in the 
record there is undisputed evidence as to the 
intermingling of producers at the time of the 
hearing, which is in 1969, between the production 
area for order 2 and the production area for order 4. 

I have had Mr. O'Brien bring those figures up to date 
and I would like to offer a schedule. 

MR. COPEZJ^D: Your Honor, we are again 
talking about order 2. X thought your Honor has 
already ruled that order 2 is not relevant. 

MR. V7INT0N: I am addressing myself now 
to our contention that order 4's producers 
adopted this seasonal plan as an excuse to hang certain 



iaTHERW DISTRICT COURT REPORTERS 
Umsteo States Qdurt Housz 

FpL87 iOHAiW, Yv N. Y. I00Q7 lEUmoNSi OOmAiP ^<583 



ii/e * , A 166 

17/B Iqq O'Dri^tn-dir-ct 137 

2 

r?strlctiv practices on it to ke-o out the other 

j* produc^rn who ar<» in the nam* common production 

^ ar^a. I am noti? addr^sainq myself to th» 

5 di«?crlmJ.natlon bv th«or«ticallv adonting a seasonal 

4 adjustment plan v;h<ch <«* not a seasonal adjustment 

pvu 

7 plan and^the basis of that, hanging off restrictive 
® provisions intended to keep other producers in tJie 
9 common production ar*a ~- 

*W, fTAURIS: T7® object. Your TTonor, 

11 WP hav« vnrittpn a bripf on this point which wp x/ould 

12 like to hand up. It is three cages. Say that this 
’3 tvn« o^^ testimony Is att«rlv irrelevant. The 

14 Sunren® Court has ruled that it's not to be 

15 consid-rsd by Court’s in determining this. ’ 

•6 the COURV: All right, 

1^ Mr. Harris, I don't know how you can prov* 

18 bv this man the in':«ntion of producers in order 4, 

]t} in any ev«nt. 

30 I’riNTON: All we had in mind, if vour 

jj Honor nlnase, in to say th* secretary found that 

22 th«sp txTO order*; drav/ from an overlapping production 

23 area and he has .ilso found in other provisions that 
^ there is no basis g«n*raHv, and it's disruptive 

2 and disorderly inai*k«tlng for producers xfho are 

SCVn-ERW DISTRICT COURT REPORTERS 
States Qxwt Huisc 

RCUIV STIIAVS. M T.,;4 Y. 10037 Tbuepmonei OOimAio 74581 


17/7 


I 

leg 


O'Brion-dirsct ^ 




138 


7 

3 

4 

5 

6 

7 

S 

9 

10 

11 

12 

13 

14 

15 

16 
17 
16 

19 

20 • 
21 
22 

23 

24 

>5 


situated next to each other to be getting different 
pricos depending on the market to which they deliver. 

THE COURT: I will tell you now, quite 
fr£mkly, I felt and indicated to you before, 1 
thought tliat that was the point which you are making. 
But it seems to mo that that would bo the argument 
I have indicated to you before that the Government 
would make, that there was a need for this — I*ra 
reasonably sure they are going to make — there ie 
a need for the separation in order to give ao.ne 
protection to pvurchasers in the area under order 4, 
which is the reason that the secretary ma<3o the 
differential. 

If your purpose is to show that as an 
order 2 producer or handler or whatever ie the 
appropriate term, that you want now the advantage 
of order 2 in an order 4 market, it appears to me 
what you are really calling for is a disrup^on 
of the scheme. 

As I said earlier, I would think that is 
the argument that the Government would make, not 
you. 

I^t me put it to you, Mr. Hinton, that 
is how I see that argument that you are making. And 
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maybe you can explain it some other way, but that 
is how my mind goes. Every time that you seek 
to introduce evidence as an order 2 producer, 
that you want the same advantages in the order 4 
market it appears to me that is what the argument 


MR. niMTON: We don't want to be able 
to go back and forth, if your Honor please. But 
the secretary in his original decision promulgated 
order 4, cind X call your attention to that. 

This was the original decision 
prcimilgating order 4. 

(Handing.) 

?1R. COPEU^ND: Is that the decision 
dated May 22, 19707 

MR. WINTON: April 7, 1967. I call 
your Honor's attention to the page, it's number 


5879. 


Tho part Z eua Interested in is the 


pa 2 rt which has been mark'ed .off there on the right 


hand column. 


THE COURT: "It is of course true — " 

\\ 

MR. WINTON: Yes. Where he says it 
was of course true that to the extent that the 
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Delaware Valley blend price is higher than the 
blond prices in adjacent niarkot there will be 
an incentive for a plem to become pooled under this 
order. Since much of the supply area overlaps 
those of adjacent federal order markets it is 
obvious that dairy farmers do have alternative 
outlets. 
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It nmat b» exoacted, therefore* that 
oroducurs or plants v;ill shift from one market 
to another In r^^soone© to blend nrlce differences. 

However » the order provides specific 
oerformanc© standards and only plants meeting 
such parformance standards mav pool. Plants so 
perforroinq are an integral part of the marketing 
system and have every right to participate fully 
in the pool, 

Our ooint is that if an order 2 producer 
located in the same supply area wants to shift 
into ord®r 4 and do exactlv v;hat order 4 producers 
dOr he shouldn't be inhibited by artificial 
discrimination. The secretary says it is nerfectly 
natural for a producer to go into the highest 
price — 

THE COURT j he cannot be discriminated 
as long as there is a rationale , in order 4 , as 
long as thare is a rational basis for the secretary 
to make a differentiation between order 2 producers / 
and plants, and order 4 producers and plants. 

Therefore, when he goes into a plant 
that is covered by order 4, in my judgment the issue 
is whether h© is going to be discriminated against. 
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MR, WINTON: That is the issue. 

Tin; COURT: cannot brinq his order 

2 advantaq^s into order 4 , and therefore exoect 
to ralv on them. 

I have heard enough on that. Move on. 

0 IiPt me ask you, Mr, O’Brien, as a 
dairy exoert as a matter of economics is it any 
nart of a seasonal adjustment plan to try to tailor 
production of milk so that it fits the class 1 
requirerventc of the market? 

A Mo, that would he the class 1 base plan 
v/hich would attempt to do something like that. 

Not the reasonal incentive nlan. 

Q As an economic matter is it any part of 
a plan designed to level seasonal production to 
attempt to restrict production. 

THE COURT: Read that question back, 

please . 

(Last question read.) 

MR. COPELAND: I don't know if I understand 
the qruestiC’n. 

MR. HARRIS: We have been altematinq 
bet^veen hypotheticals and actual questions. Are 
you talking about the order 4 plan now or just 
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any olan that could be dreeuned up? 

MR. WIN-TON: Any plan. The economics 
of a seasonal adjustment plan as against the 
economics of a plan designed to level production. 

THE COURT: This question relates to a 
seasonal production plan. 

A A seasonal production plan is just designed 
to level production, not limit it in any way. 

I<1R. WINTON: I vould ask counsel for 
the defendcint to stipulate that this was a 
publication distributed by Penmarva . 
in April of 1970. 

MR. COPELAND: I understand that while 
this does cot carry at the caption Penmarva 's 
base plan that this particular document was 
distributed only by Interstate Milk Producers 
Coops ra-ti VO r which is a member of Penmarva, but 
not by Penmarva in general. 

MR. HARRIS: We will have to go with 
what he says. It's his publication, your Honor. 

THE COURT: With that explanation, are 
you identifying the document? 

MR. COPELAND; Yes, sir. We have no 

objection. 
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MR. WINTON: I offer it in evidence. 

MR. HARRIS: Wie Object to that. 

THE COURT: Mr. Harris / do you change 

your mind? 

HR. HARRIS: No, I thought he was just 
identifying it. I think wo both misunderstood. 

I thought ho was offering it for identification. 

No objoct to putting it in evidence because we 
believe it is irrelevant. 

THE COURT: Let us mark it in any event 
so W3 knov7 what wo are talking about. 

MR. WINTON: It's at least an adniission 

te 

against interest as against Pennarva^constltuent. 

THE COURT: Why are you offering it? 

MR. I'JINTON: There are two statements 
that aro particularly relevant. Towards the end, 
the fourth paragraph from the bottom, it says this 
plan, and it is referring to the plan here, was 
proposed to mu C ie challenge of the falling class 1 
utilization in the region. A significant part of 
a declining class 1 percentage has been caused by 

the transfers of unneoded milk into the middle 
atlantic regional orders from the New York market; 

and then look at the bottom, it says, the last 
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tv;o sentences, "If the plan does not receive a 
two-thirds favorable vote of those voting will 
have a wide-opon markotwide tx> 11. Be sure to yrotm, 
and wo recoranend a favorable vote#" 

MR. COPELAND: Yov * Honor, Mr. Winton is 
doing indirectly wliat we were objecting to him doing 
directly. I think the record should also ref loot 
that v;e made that available to Mr. Winton. He 
asked us to make certain material available emd 
wo did that without subpoena. I think that should 
bo explained to the Court, too. 

MR. VTim'ON: It was produced at the 
decosition, but we had copies. 

ynuihi^i 

MR. HARRIS: The reason for teafeAeg this 
in is perfectly obvious. It's an attempt to show 
that Interstate or Penroarva, or whoever had some 
kind of motive for supporting the plan, and we 
think the Supreme Coxirt has dealt with that very 
clearly in the brief and said that it is irrelevant 
to such a proceeding. 

THE COURT: I agree with Mr. Harris. If 
you £>re discriminated against and your contention 
is you should not be, what difference does it make 
that they intended to do so? It doesn't seem to 
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me that It strengthens your case at all. 

MR, T^INTON* You may be right. 

THE COURT: The point you have to show is 

J 

that you have been discrjjninated against. 

MR. WINTON: All we are showing 
is it was intentional. That was the plem, 

THE COURT: Mr. WintoUr obviously theso 
orders, it seems to me, are made to keep certain 
milk out and to protect certiiin kinds of fanners 
in certain areas. The fact t.hat New York aztd 
Nev; Jersey, as opposed to Pennsylvania or whatever, 
it seems to me reasonably clear. The fact it is 
for that purpose, for protoctlsn, does not, it 
seems to me, make the order invalid. 

It is perfectly legitimate to have 
certain kinds of discrimination among various kinds 
of persons in order to protect the industry as a 
whole. I don't think you prove anything by that. 

MR, WINTON: I wr>/»'t press it. I just 
wanted to show the motivation. 

THE COURT: As I keep trying to indicate 
to you, the only, thing that ^u are going to at 
least be 2 ible to persuade me that you have a case 
here, you are going to have to show me that there is 
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diocrimination ag between you and other order 4 
producers and plants* That la how I see the issue. 
And the fact that those other things seen to roe 
just confusing. 

MR. WINTON: Perhaps your Honor is right. 
We thought we had shown the discrimination and wo 
thought — what we were trying to show is that it 
was doliberato. It was like trying to say it’s 
untrue and you know it. Just tinder scoring the 
discrimination. 

THE COORT: I am going to sustain the 

objection. 

MR, WINTON: That completes our casOr 
if ycur Honor please. 

THE COURT: Does that complete the 
o::ami nation of l4r. O'Brien? 

MR. WINTON: As far as I am concerned. 

THE COURT: Don't rest yet. You roay 
want to ask Mr. O'Brien some questions on 
rehabilitation. Don't do it so early. 

MR. V7INTON: Your Honor is correct. I 
had indicated to the Goveinunent that we wore not 
going to call any other witnesses. 

THE COURT: Suppose we recess for the 
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reporter's fingers now fbr about 10 minutes, 
(necesa.) 


CROSS EXAMINATION 


BY MR. HARRIS: 

Q I4r. O'Brien, I believe you indicated 
you have ba'->n employed by Dalrylea since 1949? 

A Yes, X have. 

Q Has that beon continxiously? 

A Yes, it has. 

0 And you described some of your duties 

when you testified. Do some of your duties 
in your capacity as an economist for Dairylea 
include testifying in administrative hearings? 

A Yes, it does. 

Q How about testifying in Court? 

A This is my first time. 

Q T^at eibout at Congressional hearings? 

A I don't think I have ever testified 
in a Congressional hearing. . 

Q Have you had any connection with a 
Congressional hearing, preparation of somebody 
else's testimony? 

A Yes, I believe Z have. 

Q Was this in connection as an employee 
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of Dairylea? 


A ' Yes. 

Q About how many times would you say you 
testified in administrative hearings? 

A I'd have to say probably a hundred times. 

Q Hera these on behalf of Dairylea? 

A Yes. As well as on behalf of other 
organizations who we had a joint interest with. 

Q You indicated that you were feuniliar 
witn tha provisions of orders 2 and 4 that we 
have talked a)>out in this case, did you not? 

A Yes. 

Q Are you generally familiar with the 

procedures by v;hich orders are promulgated? 

A Yes. 

Q In fact, you personally participated 

in some of the procedures that led to the 

promulgation of order number 4 that is in issue in 
this case, did you not? 

A Yes. 


In vThat way did you personally 


participate? 


As a witness. We held a proposal for 


inclusion in the market order. 
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0 tciicn you say as a witness, was that at 
a hoerlng? 


ii At a hearing, yes. 

Q Was this a hearing held to determine 
what ki.id of marketing order should be issued for 
order number 47 

A What kind of order and what the terms 
and provisions would be. 

Q And you testified on behalf of Dairy lea, 
isn't that correct? 

A YQs, I did. 

Q Did anyone else testify on behalf of 
Dairylea? 


A I don't recall whether there was any 
other witness on behalf of Daizylea or not. 

Q Did Dairylea submit briefs, do you know? 

A Yes. 

Q And other papers? 

A Briefs and exceptions to the recommended 


decision. 

% 

Q Did you have a proposal that you 
submitted? 

A Yes, we did. 

Q X gather that was not the one that \rtLm 
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accepted in the final order. Isn't that right? 

^ A Yes. w© proposed a bat'^e excess plan — 

4 excuse me, a Louisville-type seasonal incenti^ 

5 plan, instead of the base excess plan which was • 

6 adopted. 

7 Q Rof©rri 7 ;g to Johanna Farms, dvvas 

8 Dairylea have any financial interest in Joi'onna 


9 Farms? 


No. Only as a customer. 
Doesn't o\m any stock? 


l/as it ever loaned any money to Johanna 


M Farris? 


A Not that I know of. 

Q Do you know what kind of contract 
Dairyle/. has with Johanna Farms? 

A Only in a general way. 

0 Is it called a requirements contract? 

A I wouldn't know that. 

HR. HARRIS: Mr. Nlnton, would you stipulate 
t 2 r.at it is a requirements contract? 

MR. wiNTcni: It's an agreement to 
supply the requiroraents, with certain exceptions. 
fiR. HARRIS: I will accept that. 
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Hew long has Dairy lea, if you know, had 


a contract v;ith Johanna Farms? 


I know it's been several years. I*m not 


sure how long it is, entirely. 


But it predates May of *72, in any 


event? 


A Yes. 

Q Prior to Hay of *72 whore did Dairy lea 

get the milk which it supplied to Johanna Farms? 

A We have producers already under Order 4 
who deliver to Johanna Farms' and we supolied 
Johemna with milk from two other supply plants 
to Johanna Farms. One in Beaver Springs, Pennsylvania, 
and one at Newfoundleuid , Pennsylvania. And we ship 
in additional supplies from order 2 supply plants 
to the order 4 distributing plant at Johanna. 

0 Were any of these sources of supply 

plants or producers or handlers, or whatever, 
that were independent of Dairylea? in other 
words, did Dadrylea purchase milk from some 
independent source and then ship it to Johanna 


Farms? 


A ' we may have, X don't know. 

Q Who made the decision, this is back prior 
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to May of *‘>2, of which nilk was shipped to Johanna 
Farms by Dairylea? 

A It *8 usaally a recommendation from our 

marketing people to the hoard of directors, and 
as far ae pooling under the order, this was done 
at the direction by the board. But as far as 
which supply plants would actually deliver this 
day to day or month to month basis, that would be 
determined by the marketing people. 

n When you say the marketing people, 
where eurc they located? 

A In Nex/ Yor' City. 

Q In the Dairylea offices? 

A Yea. 

0 In other words, it's not up to the 
individual farmer, x^oever he may be, in 
Plammington, Mew Jersey, or some part of New York 
State; he doesn't make the decision, does he? 

A Not as an individual, but overall the 
farmers do direct the activities of the 
association. 

Q As a group? 

A As a group, yes. 

0 May, June and October, as 1 understand it, 

SrjtTHERN DiST«:CT 05URY 
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7 Plant and tho Salem bulk tank? 

8 A V?ell, the producers who went in in 

9 May and June wore a part of the Salen: bulk tank 
JO unit. 
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Q ITliat about in October? 

A The rest of tha Salem bulk tank unit 
went in on October 1, as well as the plant in 
Honeadale» Pennnylvania. 

Q Prior to that timo do you know where 
these pooplo’s milk was being shipped? 

A The Salem producers' milk was delivered 
to several handlers in the New Jersey portion of 
order 2. That would be northern New Jersey. And 
the Henesdale milk, some of it %rent to Johanna, 
a small quantity — a small portion of it. And 
I believe most of it went into a Dairylea bottling 
plant in Woedside in Queens. 

THE COURT t Is that under order 2? 

THE WITNT jS: Yes. 



XUTKERN DISTRICT COURT R6?DRT2IW 
L’NtTEO STA'i'ES QDUST HiXiW 

Rmjsy K Y., It Y. 10027 TcLsmoMei CDst'wWio 7>45e3 


19/8 


I 


Isg 


A 184 

O'Brien-cross • 


155 






2 

_3 

4 

5 

6 

7 

8 

9 

10 
1 ) 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
3 

24 

25 


TH5 COURT: 1 ga1:her tfhai: tiho producers 
in the past, those two places, that originally 
supplied Johanna Pams but were order 2 are not 
included as complaintamts in this action; they 
are not the people v/hom you allege are being 
discriminated against. 

THE WITNESS: That's correct, if your 
Honor please. 

Q Was the decision to the shifting of this 
milk in May, June and October, *72, made in the 
same way as the decisions as to how milk was 
supplied, that you previously described existed 
Hay? In other words, by the persons 
located in New York, the marketing people, I 
think you called them. 

A No. In the case of where we shifted a 
plant from one market to another it's usually 
roconononded to tho board of directors or the 
executive commit tee of the association and they 
act upon the recommendation. 

Q Do you have any role to play in that 
process? 

A Only as em indirect advisor to these 
people. 
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o ' Brien-crosa 

Q Xn genaral terms you were describing 

to the Judge earlier how if you had the historical 
base in order 4, in other words, the old producers, 
you got what you said was approximately 90%, 
and the new producers only received what you called 
an £irbitrary 60 or 70%, depending on which month; 
is that right? 

A Yes. 

* 

Q Speaking about the individual producers 

v/hose milk was shipped which ended up at the 

Johanna Farms plant in May, June, October and 

/ 

November of '72, what price did thesa individual 
producers actually receive for their milk? 

MR. WINTON: X object, if your Honor 
please. Xn tlie exhibit and stipulation you will 
see that ar required by law, in exhibit which is 
marked Schedule 1, which has bean stipulated 
as tlie form of contract Dairylea has with the 
producer roarobors, paragraph 2 says the products 
of all sales made by Dair^'loa shall be blended 
into one general fund and Dairyloa shall pay over , 
such funds bo the producer and to other producers 
so that the price received by the producer shall 
be uniform with that paid other oroducers subject 
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to time deterndne to be equitable and may establish 
emd subject to such other deductions or adjustments 
as may be authorized in the by-laws. 

THE COORT: By reading that the objection 
is overruled because Z would like to understand that. ' 
I gather this is precisely what the question is 
addressed to. X don't understand it. 

I4R. wmTOIT: Z was going to say that undcn: 
the law an order to a producer organization does 
not require it to pay the minimum price. Zt 
collects the minimum price and it settles in 
accordance x/ith its contract. 

MR. HARRIS: Z haven't asked that. 

THE COURT: Overruled. As a matter of 
fact, Z tliinlc the question now will illuminate 
this for me. You may continue, Mr. Harris. 

Thoro is a qniostion pending. Z suppose you’d better 
read it back. 

/ 

MR. HARRXS: Zt may be easier for me 
to replirase it. 

Q Zsn't it a fact that the actual producers 
whoso milk ended up at Johanna Farms for those 
months that xve have been concerned with, that the 
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Isg O'Brien-cross 

price they received was based on the order 2 
price with cortain adjustments? 

A Yes. The board of directors has 
determinod that rather than create a disorderly 
situation among our members, that they would 
continue to have their price based upon the order 2 
price but having tho same adjustments t 2 Ucen off of 
their price that all other members of Dairy lea 
have. 

Q lot me ask you this: When the 

producers' product is picked up either by a 
bulk tank unit or v;hatever, so that it gets 
into tho processing system and ends up as either 
class 1 or class 2 milk, do the producers have 
any control over which class of milk or what 
happens to their milk, or how it is allocated? 

A NO. That is prescribed by the market 
order. 

Q lAt me show you plaintiff's Exhibit 12 
in evidence. Looking down at the caption 
"Utilization of Johanna direct delivery receipts, 
1972," do you sco that? 

A Yes. 

Q You havo four months x August, Septembcu:, 
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^ October, Novexnber. There is a jump between the 
*^3 producer receipts in August and September and the 

4 craotint in October emd November, which in my zx>ugh 

5 mathematics is about tliree million poxinds; isn't 

6 that right? 

7 A That's right. 

8 Q Does this difference, throe million 

9 pounds, reprasent the increase in Johanna's 

10 business in that period? 


12 Q What does it represent? 

<3 A It reiaresents the additional volume of 

14 milk that v;a3 delivered fron order 4 producers 

15 to Johanna, because on Octobtir 1 as we added the 

16 Salem bulk tank unit to the Coheuma supply, on that 

17 day they become order 4 producers and therefor 

)g their producer receipts increased by that amount. 

Q Mr. O'Brien, hot/ does the milk get from 
2 Q the producers' farms to the Bonesdalo plant? 

21 A The milk is picked up at the fan>s by 

^ a pick-up truck and hauled to the Honesdale plnnt. 
... Q Are tliese sometimes referred to as 


tank trucks? 


Tank pick-up trucks, yes. 
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Q la it tru 0 to say that the milk goes 
from the Konesdalo plant to the Johanna plant in 
a large tank truck? 

A Yes. 

Q Who owns these tank trucks, both the 
first sot of tank trucks we referred to and the 
large tank truck? 

A A contract hauler in most oases. We do 
have some trucks of our own, but I believe these 
ora mostly contract haulers. 

0 When you say contract haulers, you mean 
undsr contract to Dairyloa? 

A Yes. 

0 With respect to the Salem bulk tank 

imit does the milk go from the Salem bulk tank 
•• 

unit to the Johanna Fantis plant by tank truck 
also? 

A By the tank pick-up truck. 

Q Is that owned by a contract hauler? 

A Yes. 

Q Are they isnder contract with Dairylea? 

A Yes. 

Q Do you hove a copy of order 4 in front 

of you, Mr. O’Brien? 



i 
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A Yes. 

Q your attention to page 4 of the 

booklet, eoction 1004.9, which la entitled 
Handler, cmd looking down at sub- section C towards 
the bottom of the right-hand column on that page, 
and referring to the language "Unless both the 
cooperative association and the operator of the 
pcol plant notify the market administrator in 
writing prior to the first day of the month that 
tlio plant operator will be responsible for payimsnt 
of the milk and Lb purchasing l^e milk," and so 
forth, and so on, has any such written notification 
been made as far as you know to the market 
administrator by Dairylea with respect to the Salem 
bulk tank unit or the Ronesdale milk, as it is 
shipped to Johanna Farms? 

A I don't know whether there was or not. 

Q Do you know whether Johanna Farms has 
made ony such written notification to the market 
administrator? 

A No, I don't. X might add that Johanna 
has been the reporting handler and direct delivery 
receipts at that plant for a long period of time. 

Q Are you feuailiar with the concept 
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O'Brien-'crosa 

supply xnanageiTMsnt? 

A Concept of supply inanageinont, yes. 

Q ifhat does that raeam? 

A As generally treated in t!.e Industry 
it*s a type of program which could be various 
programs, which would tend to reduce the production 
by individual farms, thereby eliminating surplus 
milk which may hove to be purchased by the 
Goverzuoent under the Price Support Program, and 
by having such a program the idea Tfould be to 
increase the returns to a dairy farxner on the 
milk that he ^^uld market. 

Q In your view in a class 1 base plan an 
example of a supply monagotnient program? 

A It has elementn of a supply management 
prograrA because for the pix^ducers to increaso 
thoir history of bases, tiiey would do so at penalty. 

Q What .ibout a l.*!-month base excess plan, ^ 
such as we have in order 4? 

A X think it has olements of the same 
thing in it. 

Q What about the foxir-month base plan 
that you ^ have in order 4 ? Is that a supply 

managc 2 ment program? 
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A NOf t:lial: is a soasonal incsntiivs program* 
Q Suppose you had a 8lx*“inon^h pay-out: 
period, what would that be? 

A That wouldn't change it very much, juat 
by changing It two months. You would still have 
a substantial period of time, and I would assume 
that under a six-month pay-out program that you 
would have six months as a base forming period, 
so at that time the producer would not have the ' 
pen 2 aty by increasing his production. 

Q Is it your concept that there should be 
an equality between the period, the number of 
months in which you get a bass and the number of 
months in which you get credit for that base? Is 
tliat the concept that would be other than a 
supply management program? 

A It doesn't have to be equal in length. 


2 ? •' 


Q Right now in order 4 how many months 
do we have to es'tabllsh a base? 

A You hove, five months to establish 
« base and it's during the months of August 
to Dsoember. And then the base is applied during 
the following March through February period. 
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Q which is a 12-mont:h period? 

H Following a gap of two months where 
the bases are calculated, but based upon the five 
months prior to that. 

Q ' That is What, you would refer to .as a 

k 

12-month pay-out period? 

A Yea. 

Q If you kept the same five-month poriod 
% 

in the fall as the base period that you have now, 
the only difference was instead of having a 12-ironth 
pay-out pericd you had a six'-month • pay-out poriod-- 
MR. WXNTON: Which month? 

MR. HARRIS; Just let ine finish the 

question. 

Q Wbitld that be in your view a supply 

management program? 

MR. HiMTONt I Object to the form of the 
question, in that it doesn't specify which six 
months the pay-out %iorld be. 

MR. HARRIS; I am not sure that the 
witness said which months are eritioal. 

THE COURT; Over)CUled. XfSt 

• • 

him answer. 

A If the prodooer is able to form a base 

OtSTRKT COURT RMirats 
ii«T«p tram Obusr Hpun 
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and never have a penalty on his production, then 

f 

it vfould be a seasonal plan. But vhen a producer 
is given an arbitrary assignmnit of base or 
receiving something less than the fall price, 
then it would have eleiaents of a supply loanagement 
program in it. 

MR. RARRXSt Hove to strike that. I 
don't think it is responsive. Maybe it's my fault, 
but as I understand the witness has said that the 
present plan which has a five-month period in the . 
fall in which you qualify to get a base, and then 
has a gap of two months, and then a 12'-month 
payout period, this is a supply management program. 
Mhat I am saying is, assuming the identical plan 
as we have in order 4, and the only difference is 
you shorten the 12-month pay-out period to six 
months, does it remain a supply management program, 
and it seems to ma that the answer 1 got was not 
responsive to the question. 


SnmiERN DISTRICT COURT RCPORTGRS 
IMTUD STATUS Court Houn 
mmR, a Y«li Y. 10)07 Tmjmnm ^Qrtumd 


W 



2X/X _ 


1 


2 

- 3 

4 

5 

6 

7 

8 

9 

10 
11 
12 
13 


14 


15 


A 195 

lag O'Brien-cfroaa - 

^RE COURT! WouXd you answer the 

question? 

MR. WXNTON: Z thought he had. ItouXd 
you have it read back? 

THE COURT! It seems to roe the answer 
couXd have been much shorter than I heard. 

(Record read.) 

THE COURT! Mr. O'Brien, you may be 
answering the question, but Z don't think it is 
cXear. Are you saying yea or no to the question 
Mr. Harris put to you in regard to the anatfer you 
gave? I don't Icnow wliether the answer is yes or 
whether you said it is no. 

I4R. RARR'/St Z just want a yes or no 
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answer. 

A This wcuXd have eXements of suppXy 
management in it, because you wouXd have at Xeast 
one month in there in which there would be a 
penalty involved. 

Q Tihat if the pay-out period was then 
reduced to fivii months? 

A Fite months, this could be March through 
July as a baoa operable period and this would not 
then have el'jments of supply managsment in it. 
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But when you get into August, which again is a 
bass forming period, then you would have elements 

of supply management in it. 

Q Did you hold these opinions that you have 

now expressed about supply management programs 
prior to May, 1970? 

A (No response.) 

Q I don't mean to pick May as a point 
to remember. Prior to, say, in 1970. 

A Yes, X tliink I did. 

Q Did you testify about this at the 

hearings at the promulgation of the order which 

led to the present order 4. 

MR. wiNTONt I object, unless there ia 
going to be an attempt to contradict the witness. 

If it is, he should be shown the testimony, not 
asked generally whether ho remembers that he 
testified, and it might be or is contradicted. 

If you want to impeach the witness you 
have to show him the testimony and ask him whether 
' he testified. ' 

MR. RARRISi X have got to ask %«heth«r 

he testified. 

TUB CODRTx All right. 


RDktr 
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A I iiestlfled at the hearing in support 
of a Louisville plan, rather than a base excess 
plan in support of this market* 

THE COURT X Was that at ;;he hearing that 
led to the promulgation of order 4? 

THE YTITNESS:- Yes. 

Q Vfften vou testified at that hearing that 
you just referred to did you go into the concept 
of supply management programs? 

A MO. 

Q Mr. O'Brien, do you have Plaintiff's 

Exhibit 6? 

A Yes. 

Q Looking down at tl^.e figure opposite 

the colurm vdiich is labeled number 26, as I 
undorstand this, that for the month of October 
the Dairylea Cooperative owed the producers 
settlement from Idie sxim of 992,625.72; is that 
right? 

A Yes*. 

Q If in fact the Dairylea producers had 

received the historical base which they c l ai m 
they were entitled to in this lawsuit during the 
period of time of this report, what would have 
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happened to the figure of $92,625.72? 

A That figure wo^ild have been reduced 

« 

because as you make the calculation up above, our 
payments into the pool vK>uld have remained the 
same, but on tlie credits, of payments due to 
Dairy lea out of the pool/ would have been leurger; 
and therofoira this flgtire %muld have been smaller. 

Q How much would it have been smaller by, 
do you Icnow? 

A X think we made the calculation as an 
exhibit. 

Q Tk>uld it be smaller by the amount of ' 
what you v;ould claim was losses on your exhibit 
when you had . the Honesdale losses? 

MR. HARRIS: I am trying to sa/e tix«e, 
your Honor, without going over all these records. 

A I think it would be thirty-three or 
thirty- five thousand dollars, yes. 

Q In other words, you would have owed 
less money to the market administrators is that 
correct? 

A No. He would have paid back more to 
us, in effect. 

MR. WXKTONi If your Honor please, at 
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this point they are confusing the two capacities 
of a cooperative. The cooperative is required 
as somebody who sells > 

THE COURT: No, Mr. winton. 

NR. iflNTON: I imnt to explain it to you. 
THE COURT: No, I don't want any 
testimony. There's been enough testimony by you, 

Mr. Winton, anyway. If it isn't clear, then you 
can bring it out by questioning. 

Q Mr. O'Brien, would your testimony be the 
same with respect to Plaintiff's Exhibit 8, thm 
figure in column 26? Zn other .ords, would the 
figuL^e ahoi/n there that was owed to the market 
ad'oinistrator be reduced if Dairylea producers 
had received their historical bases as they claim 
in this lawsuit? 

A Yes. The net difference between what 
wa owed the administrator and what the 
administrator owed us would have been reduced. 

Q The figures you have referred to during 
the course of your direct testimony as the 


arbitrary 608 base and the arbitrary 70% • 
base — I think you used the term arbitrary, 

you may hove used others — those are the bases 
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2 

that ara promulgated in the order^ isn't that right? 



3 

Ifhen X say order, I me 2 m order 4. In other words. 

i- 


4 

aren't you referring to the figures that appear 



5 

6 

in section 1004.92? ^ 

Co 

A Sub-section yes. 



7 

Q You have already testified about some 

• 


8 

overlapping areas between order 2 and order 4; 



9 

isn't that right? 



10 

A I'm not sure that X was allowed to. 



It 

but there is an overlapping supply area for those 



12 

areas. 

t 


13 

Q There are places geographically where 



14 

th^e are some farms whose milk — never mind whether 

1 

1 


15 

they are Dairylea producers or other producers — 

• 


16 

whose milk goes to order 4, people who in the 



17 

same geographical airea have some milk that goes 



18 

to order 2t are there areas like that? 



19 

A Yes, there are. Several. 



20 

0 Isn't it a fact, therefore, that 

• 


21 

producers in these overlapping areas whose milk 



22 

may be going to different markets may be receiving 

• 


23 

different prices? 

o 


24 

A It is a fact, yes. 

• 


25 

THE COOBTi Let ms be sure X understand 
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that, Mr. O'Rricin and Mr. Harris. The anawsr 
to the question, does the answer to that question 
mean that famer A, let us say in, say, any town 
in New Jersey, and assuming it is an overlapped 
area, that fanner A may be supplying milk in 
Pennsylvania and therefore will be u^er order 4, 
farmer B may be supplying milk to New York 
be under order 27 is that what the answer to 
that question means? 

THE WITNESS: It means that there may 
be dairy farmercj living side by side, one of 
whoso milk may be going to a plant that is 
regulated by order 4 and the other producer 
may be delivering to a plant which is 

4 

regulated by order 2, and they receive different 
prices for their milk. 

THE COURT: It doesn't mean that the 
milk will be consumed in that area and therefore 
there are differences. 

THE WITNESS: That is correct. It does 
not mean that it %?ill be consumed in that area, 
because order 4 milk is distributed in the order 
2 marketing area in some instances, and there is 
order 2 milk distributed in the order 4 marketing 
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2 

i 

area* 


3 

MR. BAXURlSt No further questions. 

r 

p 

4 

CROSS-EXAMINATION 


c 

BY MR. COPELANDl 


w 

Q Mr. O'Brienr would you agree that under 


6 

• 

7 

the provisions of section 1004.9 of order 4 that 1 

i 


8 

Dairylsa ^uld be the handler with respect to the 


9 

Salem bulk tank milk if Dairylea did not notify 

. 

)0 

the market administrator in accordance with that 

• 

n 

provision. 

\ 

12 

A That calls, I think, for a legal 


13 

judgment which X can't do. The circumstances — 


14 

Q I won't press you, that's all right. 

• 

IS 

A Johanna has been reporting handler on 


16 

our direct delivery of milk to that plant for 


17 

several years, I would say, and the fact that they 

' 

18 

just added soma additional producers to that 

• 

19 

plant shouldn't necessarily change what had gone on 

• 

20 

before. 


21 

Q Mr. O'Brien, with respect to the 


contested base excess provisions of order 4, did 


22 


f 

23 

Dairylea ever file a petition for review with the 

Secretary of Agriculture under. Section COMili A 

o 

31 

• 


of the Agricultural Marketing Act. 

_ 

2S 
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MR. WlllTON: 1 concode we didn't. 
MR. COPELAND: No further questions. 


BY THE COURT: 

Q Before I forget it, so I can understand 

•• * 

this, Mr. O'Brien, am I -to understand by virtue 

of an answex that you gave to Hr. Harris that 

even those those losses that you indicated have 

been sustained by virtue of the supply in order 4 

tliat the actual fanner is being paid what he would 

receive if he were under order 27 

In oti^er words, the actual farmer supplying 

tho milk does not suffer any losses; is that correct? 

Zs that what I understood your answer to be? 

A Individually the farmer has not had any 

change in what he otherwise would have receivod. 

But collectively the Association adjusts its loss 

assessment over all members. So that to the extent 

that we would have lost these monies it «rould have 

affected the returns of not only these producers 

but all of the members , since %re eve* a reblending 

A 

type program. 

Q And at some subsequent time you idLll have 
an adjustment and, therefore, the individual farmer 
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redirect 


may feel soma penalty by virtxie of this program; 


is that what you are saying? 


A This is possible. 


MR. WlMTONt First r I will address myself 


to the point your Honor reiised. I ask that this 


paper be marked for identification. 


(Plaintiff's Ex^iibit 17 marked for identification.) 


REDIRECT EXAMINATION 


BY MR. WiNTONt 


I show you Exhibit 17, the duplicate 


copy kept by the league of the checks which i>. 


pays out to producers? 


Yes. This is vhat you call a copy of 


our check register « 


Is this one of the producers involved 


in this case? 


A Yos. It's two producers, actually. 


Q Vould you explain to the Court what the 


column heac'id ADJ., and then thr- other one Co-Op — 


A Co-Op expense charge. 


— means. 


MR. wiNTONt Do you see that, your Honor? 


It's in tho column right here. 


THE COURT: In pounds? 
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MR. ifXNTON: It is a price adjustmmt 
in hundredweight. And the other coluion is supposed 
to say Co-Op Expense Charge. It is not quite 
illegible, but that oolunt. next to price 
adjustment says Co-Op Bxpen&o Charge. 

Q Will yau explain t*) the Court what 
those fees are? 

A f‘ir/t, the Co-Op Expense Charge is 

what we \rauld call duos for the Association. 

The price adjiatnvant is a necessary adjustment 
we as an Asnociation have had to make in reducing 
the pay pri>» to the members beosuse of our 
income beij^g less than our expenses. Anl this 
is an adji.stmsnt to reflect that. 

Q In other words, this is a dodxotion? 

A Yes. 

Q The 10 cents represents a deducvion, 

then, per hundredweight of milkj would you ixplain 
how that is related to the receipts aitd disiiursenaats. 
THE COURTS Is that 10 cents? 

MR. wiWTOWt It is five and fi\««, two 
deductions. Five cents called adjustment -• 

TUB COURTt X didn't know whether :t 
was 10 or 5, you added that to. 
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TIIB WITNESS: T«S. 

Q In otlier words « th« aggrogats deduction 
is 10 cents; Is that correct? 

A Yes, it is. 

0 Row is that related to all the receipts 

4 

emd all the expenses of the Oo*^? 

A The price adjustment, we have the • 
normal dues which has increased up to five cents 
within the last five years. 2\nd then, because, 
our incotna from the sale of milk and marketing 
of milk has not eqtialled our overall expenses 
we have had to maire adjustment further reducing ■ 
the price by an additional five cents to a total 
of 10 cents, fro:a what we start out with as a 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


market price. 

Q So if this additional money which is 
claimed by thii plaintiff here were received, what 
effect would it have on the deductions? 

A Well, it could result in this 
loss tcgeth'jr with other losses resulting in 
increase fixm five to a higher figure or a bigger 
deduct. 

TEE COURT: These figures are based 
upon Da/.rylea's operations overall, isn't it? 
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It is not limited to the operations involving 
order 4; is that correct? 

THE iTiTNESSt That ie correct* 

THE COURT: So that even if an 
adjustment is made in order 4 there might be some 
other price which would-be reflected here; isn't 
that right? 

THE WITNESS: That'S correct* 

THE COURT: So you cannot relate this 
five and five merely to this issue that is before 
the Court » can you? 

THE wZTNxiSS: Not directly, your Honor* 
THE COUT/P: All right. 

MR. wiN'i'ON: If your Honor please, 
it's been stipulated that the plaintiff is a 
rebleziding co-op as permitted by the law* I am 
Inr/ing to point ':hi8 out* 

THE COURT: What has that got to do with 
this question? 

MR. COPELAND: If your Honor please, 

I was just going to say that* 

M.-l* WINTONt In paragraph 5 — 

THE COURT: Let me read paragraph 5* 
(Pause*) 
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THE COUHTt I understand that* 

Mr. Winton. But as Z understand Mr. O'Brien's 
testimony r you could actually r even if you received 
efaat you regard as an equitable price* there might 
be* for whatever rise in cost or something like 
that* there might be some losses and it would nc*t 
necessarily mean that this 10 cents additional 
would be eliminated. 

MR. WINTON: Oh* Z agree* your Honor. 

It's an element in it* that's all. One element. 

THE COURT: But ws are not able to 
ascertain what that element is* are we? 

MR. WINTON: Z was going to go on and 
call your Honor's attention to the paiqshlet* page 10* 
the pamphlet dealing with the law. Paragraph P. 

It's in the middle of the page. It says nothing 
contained in this sub-secfcion-- 

MR. HARRIS: All that statute says is 
what they are doing is not illegal. 

THE COURT: I think Mr. O'Brien has 
explained to me very clearly what is done. 

MR. WINTON: I am trying to point out 
that Dairy lea is a reblending cooperative under F. 

THE COURT: I understand that. But that 
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doesn't change the issue. The issue that I an 
jceally trying to get in my mind, and I think it is 
clear, is to whether or not this cost to or the 
price that the individual fanner or producer 
receives is directly related, correlated to the 
losses in order 4, and'tlia answer is no. 

It may or nay not. Because of the 
eomingling of some kind. 

MR. TnrUTON: That's right. But it's 
' a protanto charge. No matter what it is, it is 
reflected as a deduction. In other words, if you 
got $300,000 less in 1:ho blend of Dairylea, then 
protanto you get that much less. 


MR. HARRIS: I Object to Mr. winton 


testifying. 

MR. NIN70NI I am not testifying. If 
your Honor please, I was explaining what a 
reblending co>op is. 

THB COURT: You are testifying. 1 
thought I oxplaiiAd to you that I understood it. 
I am sorry I got us off on this track. 

Q Mr. Rcirris called your attention to 
Exhibit 6, I think it was, which was the pool 
obligation and calculation. 
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Teo. 


What was thatr the one for October. 
Honesdale for October. 

Would you refer to the line. It ie 


credits r 15 and 16. 


Yes. 


0 Will you explain how in the case of 
a cooperative that is handled as against how that 
is handled in the case of a proprietary handler. 

MR. COPELAND: Your Honor, may i ask 
what the relevance of this particular evidono:e io7 
I don't understand its relevance. 

MR, WINTOH; I will be glad to state it, 
but then they will lie saying I am testifying, if 
your Honor please. 


relevance. 


THE COURT: I would like to know the 


MR. WJMTON: I will tell you, I am 


trying to bring out the difference between this 
credit in the case of a proprietary handler and 
in the case of a cooperative. What this credit 

is, amd you cim excuse the witness, if you don't 
want him to hoar this, is part of the iKiualisiition 
program of blending. In other words, after you 
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^ compute the whole pool and you have got an 

3 average prioe* the way you average out in the 

4 pool is for a proprietary hamdler to pay that 



I: 


5 amount to his farmers emd ho gets a credit for it. 


6 That is what you have ^ the case of a proprietary 

7 handler because in that case the law and the 

8 orders say you must pay that blend price to the 

9 former. But in the case of a cooperative the 


10 law says the proprietary handler must pay that 
VI blend price to the association or producers, so 

12 it stzmds in the farmer's place. 

13 It gets that credit because the 

14 association of producers is just treated li):e a 

13 producer. And if your Honor will look at the law, 

16 you will see that. This is the mechanism of 

17 blending market-^ide pool. 

IB the COURT: But what is tlie relevance of 


19 


that? 


20 


MR. TfnvTON: The relevance, in what 


21 

22 

23 

24 

25 


right do you get that credit? 

A proprietary handler gets it because 
ho is required by law to pay it to farmere. Whei^s 
a cooperative association gets ' it because tlie law ^ 


says that the handler shall pay to the 
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t 

handler that amoont. It's under sub-division 2 
^ich says — ve are dealing now with the payinsnt 
made to this cooperations in this case in the 
right of producers. 

THE COURT: All right, l^at you are 
* 

indicating is that, I gather, even though there 
is a loss to the co::perative under this arrangement 
and therefore the '.-oopsratlve is injured by the. 
agsMsment — 

MR. wriTON: Exactly. 

THE CCURT: !lut Z understand that. 

MR. KMITON: let me explain it in a 
different sense. Suppose it was illegally taking 
half the coney 

THE COURT: If you vnnt to explain that 
further, I thirk the place of that is in the 
brief. Z do not think Z need any further 
explanation. Z understand that. 

MR. W.^NTON: Z first offer this 
check in evidence. Exhibit 17. 

MR. FJLIRZS: NO objection. 

(Plaintiff's Exhibit 17 was received U 
evidence.) 

Q Mr. O'arien, as an expert in the opeiratioa 
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1 


2 

of Tciarket pools, let me ask you this: Suppose i 

*1 


3 

an order had an illegal charge against the pool 1 

1 

h 

i' 


4 

as a whole which reduced the base excess price, | 

1 

$ 


5 

say, a charge such as was held illegal in the 1 

1 

1 




i 


6 

2ub^ case. There is a charge made against the 

! 

1 


7 

pool as a whole, as a result of which the 

1 


8 

pool has been diminished, and it's an illegal 



9 

charge. Let us assume it is an illegal charge 



10 

of the type that has been held illegal by the 



n 

Court, which has reduced the pool, the amount of 

• 


12 

money in the pool. 



13 

Applying such a situation to this form. 



14 

what effect vrauld the illegal deduction have? 



15 

Would it bo reflected in paragraphs 15, 16, or 



16 

some other paragraph of this order? 

• 


17 

MR. COPELAND: Objection, yoxir Honor. 



18 

THE COURT: t^iat are you referring ti>? 



19 

MR. XfINTON: Exhibit 6. 

' 


20 

MR. COPELAND: It'S based upon assumptions 



21 

which are not in the record. This question I think 



22 

' is clearly improper. 



MR. WINTON: It is a hypothetical 



23 




. 24 

question addressed to an expert. 



HR. COPELAND: If there is some provision 



25 

SOim JERN WSTRICr COURT REPCRTEW 




U»TEo Static Qjurt how» 




RhjBY SguARC, a Y.,iiY.I0C97 TsusntOHti GOSTtAMO ^458J 


23/2 


I 


A 2ll| 


185 


D 


2 

3 

4 

5 

6 

7 

8 

9 

to 

It 

t2 

13 

t4 

15 

16 

17 

18 
t9 
20 
2t 
22 
23 
21 
25 


O ' Brien-redlroot 

lag 

hore which ia illegal. There is nothing in the 
record to lay a foundation for such a question. 

THB COORTt Z think he is alleging 
that order 4 ia illegal, isn't it? If that is the 
objection, Z don't think much of the grounds on 
that, Mr. Copeland. At least if he isn't alleging 
that, this has been olesorly a waste of time, this 
whole day. 

MR. HARRIS > Vihat 1 am concerned about 
ia the last couple of words. Z am not sure X 
got which numbers the witness was supposed to look 

at. 

MR. WINTON: I directed his attention 
to these numbers and said which of these numbers 
would it be reflected in. Z said 15, 16 or 
whatever it is. 

MR. HARRIS: That is the way Z thought 
you had. Then Z object. Z don't see what the 
relevance of that is. 

THE COURT: I t/ill allow it on the 
supposition that what Mr. Winton is trying to show 

is that there has been by order 4 some loss of 
profits or injury, finaxusial injury to the 

cooperative. Zf that is what he is trying to show, 
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I will allow it, particularly since I brought up 
the qttestion o£ injury to the individual producer. 

You can answer the question, if you can. 

A Yes. If there %^e a charge it «rould 
reduce the credits on lines 15 and 16 in the exhibit. 

Q itould that have the effect, then, junt as 

a matter of mathematics in the equalization of the 
pool, what effect would that have on the pool 
obligation of the co-op? 

A In the instance where most of this milk 
was used in class 1, this would have the effect of 
increasing tho pool obligation. 

Q I«t mo ask you, assume that the 
payments that were held illegal were something 


like 50% of the pool, so that the pool return was 
cut in half; would . that have the effect of 
reducing items 15 and 167 

A Yes, substantially. 

Q It would, therefore, increase the 

handlers* obligation, even though it were a co-op? 

A Yes, 

Q When a proprietary handler is given the 

credit under 15 and 16 what is he required by low 
. to do with it? That is the credit for the u^form 
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base and excess price » if your Honor please. 

THE COURT: iflhy do 1 have to have that 

in tiie record? 

MR. WIHTON: Because that is the 
difference between the co-op and the — 

THE COURT: If it is in the law, yeu 
toll me in a brief. WO don’t need to have this 
witness tell us what the law is. If you are 
interpreting the law, you tell we that in a brief. 
I want factual testimony fro>a Mr. O’Brien, not 
what the law requires. I assume it is either in 

order 4 or in the act. 

Q Is this the method by which the 
equalization fund is cleared, referring to exldbit 
67 

A Yes, it is. 

0 If that price in the pool has been 

illegally reduced, then the credit to the co-op 
is affected, is it. not? 

A Yes. 

MR. HARRIS: Objection. 

THE COURT: The question has been 

answered beforo, anyway, Mr. Minton. 

MR. WINTON: All right. I guess 
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1 have gone as far as lean on this* 

the court j Jhst assume I can understand 

same things* 

MR. WINTON* This is one of those 

complicated things, youn Honor* 

THE COURT* You are making it, I think 

you are making it more complicated than it needs 
to be* 

MR. WINTON* The only thing left now 
THE COURT* Are you through with this 

witness? 

!1R. WISNTON* The only thing I vranted 
to ask, yovuc Honor is going to take this hearing 

record as an exhibit, are you not? 

the COURT: Mobcidy has offered it yet* 
im. if.CNTON» I just want to make it 
clear, then, that is the last part of our case 

after we excuse the witness* 

the COURT* Are you through with this 

witness? 

MR. WINTON* Yes. 

the court* Tliank you. Anything further? 
MR. HARRIS* N0 further questions. 

MR. COPELAND* No questions. 
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THE COURT: Thank you. You nay of»p 

ao«m. 

(Wltnoss oxcuflod*) 

MR. wiNTORt Z hava aakad other counsel 
we are \filling to have this narked ae a joint 


eadiibit. 


HR. HARRIS: Ye8» sir. 

THE COURT: Does the plaintiff rent? 

HR. WXMTON: Yes. 

MISS DAVIS: Your Honor, I respectfully 
ive to dismiss the action on the basis that the 


plaintiff has .completely failed to establish a 
cause of action on which relief can be granted. 

Xh has shown no evidence whatsoever that any 
claim that may have affected plaintiffs' producsrs 
comiag into the market was not a distinction that 
was recognized at the time that the order %«a8 
considered; no discrimination, and there was 
groat testimony given, facts, figures, statistics, 
even expert tertimony of plaintiff's witnesses 
themselves, no evidence of any discrimination or 
any distinction made that was not supported by the 
substantial evidence of the reoord. 

There's been testimony on an economic 
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term callotS supply management* 

Tfe have had no testimony as to what 

supply management has to do with emy invalid:lty 

of the act. As a matter of fact, there's been 

no evidence, your Bonor, that supply management 

# 

had any — oven if it were true, had any 
effect on the market. There's been no evidence 
whatsoever that in the time since August of 'TO*** 
TBE COURT: All right. Hiss Davis. 

I think you make the objection for the record, 
rather the motion, and I will take that motion 
under advisement and decide that at the 
conclusion of the hearing. 

HR. COPELAND: If your Honor please, 
may the record reflect that I join in the motion 
to dismiss. 

THE COURT: Of course. All right, 

Mr. Harris. Is there any contemplation by anyone, 
if the Government goes forward, that «ro will be 
able to finish this? 

MR. HARRIS: Your Honor, the Govenimaat 
expects to call one witness who it expects to be 
about five minutes and then we will rest. 

• MR. COPELAND: Tour Honor, I expect to 
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2 

call Dr. Paul Remd, who was hare In the courtroom. 

1 

. 

3 

and X don’t expect his testimony to take too long. 



4 

THE COURT: All right. Let us hear 

D 


5 

the witnesses emd we will see how far we cem go. 



6 

MISS DAVZSt X call Mr. St. Clair. 



/ 

8 

ALEXANDER ST. -CLAIR, 

r 


9 

called as a witness and having been duly 

• 


10 

sworn, testified as follows: • 

t 


n 

DIRECT bxa;iination 



12 

BY MISS DAVIS: 



13 

0 Would you give us your occupation, 

1 



14 

1 

please? 

t 


15 

A I am tho Federal Milk Market Administrator 



16 

of order number 4 regulating the handling of the 



17 

milk in the middle atlantic marketing area. 


24 

18 

Q Could you tell us briefly ^dtat your 

1 


19 

responsibilities are? 

1 


30 

A Carry out the terms and provisions of 

i 


2) 

Federal order number 4 . 

1 

• 

, 

22 

• 

\ 0 Are yon faroilirr with Johanna Farms, 



23 

Mr. St. Clair? 

c 


. 1 

t 

• 

24 

A Yes, I am. 

i 

* 


2S 

Q Did there come a time when you made a 

• 

’v 
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determination to who was the handler of the 
milk on Johanna Fame? 

A Recently there has becm. 

0 Could you tell ns what that determination 
was and what the basis of that determination was? 

A That bairylea was the handler inasmuch 
as they had never filed notification with oar 
office to the effect that they would not be under 
the provisions of — 1 oan*t come up with the 
section for the moment ~ it was referred to here 
earlier. 

Q I show you Plaintiff’s Exhibit 9 , 

Mr. St. Clair. Do you recognize that? 

A Yss, I do. 

0 Does the information on Plaintiff's 

Exhibit 9 reflect the ans^^er that you have just 
given? 

A No, it does not. 

0 Could you explain why it does not? 

A Yes, sir. I was administrator of 

order number 3 which was Washington D.C. and also 
order number 16, which vms Baltimore. At the time 
the Delaware Valley order, still order number 4, 
all three orders were merged. X had merely nssumed 


! 

i 

1 

I 

I 
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that Johanna rarma at thot time under the merged 
orders the order was changed, that the cooperatives 
would have to, if they controlled the hauling, 
would have to advise the market administrator 
along with the hemdler, if the handler was to bo the — 

j 

I am getting too many handlers ~ if they wero to be 
the handler on the milk. This I merely assumed 
was done. It was done In the other two ordern at 
the time of the merger. 

It was not do.i6 under the old Delaware 
Valley order. To that axtent we were wrong. 

On audit we lound out we were wrong. 
However, the provisions of the order were carried 
out, the report will still coxae from the same 
source and the same re(X>rd will audited no 
xnattor whether Dnlryloa Is the awdstAr or Johanna 
Farms. 

THS COORT*. The significance of this 
I don*t understand. 1 think you*d better nake it 
a little clearer. 0t)e8 that mean that, I gat^ter 
that you said that Plaintiff's Exhibit 9, would 
that make a change? 

MISS DAVIS* That is the order T. believe 
to the market administrator. Plaintiff's case 
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2 

included a number cf statements that Johanna 




Farms was the handler as to the milk from Johanna 



4 

Farms. It is our testimony here that tiiat simply 



5 

is not so, that Dairy lea is, and that to the 


6 

extent that the report from Johanna Farms to the 


7 

market administrator appears to conflict with 

• 

8 

this, that that is the reason why that conflict; 


9 

that that report is not controlling and that was 



10 

tho reason for the conflict. 

i 


11 

THE COURT: That wouldn't make any 



12 

difference, would it, in terms of the figtures? 



13 

It rvould meraly substitute Dairylea for Johanna 



14 

Farms. 



15 

MISS DAVIS: It makes a difference in 

j 


16' 

terms of the motion to dismiss, your Honor. 

• 


17 

That plaintiff was the handler as to all of the 


18 

milk that was the subject of this action. 

• 

19 

THE COURT: Now I understand. 


20 

Q . When you were referring to the written 


21 

authorization, Mr. St. Clair, as far as you know. 


22. 

were you referring to tlie written authorization 


• 

23 

that is mentioned in section 1004. 9C of the order 



24 

form? 



25 

A 9C, that's correct. 

J 
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Q Are you familiar with the momberahip 
of the plaintiff Dairy lea Cooperative Inc.? 

Familiar with the producers who are members? 

A No more so than any cooperative. I 
don't quite understand^ what you are saying. I 
don't know what you mean by familiar. In what 
way, members or — 

Q Yes, familiar with who the plaintiff 
is, and approximately v/hat its members consist of? . 

A Yes. 

Q In torms, Mr. St. Clair, of the numl>er 
of producers who entered order 4 as new producers, 
that is, entered order 4 with this percentage 
base, can you toll us approximately how many 
pcoplo BO situated are not members of the 
plaintiff organization? 

A To the best of my knowledge, 1 wculd 

say roughly 50%. I have figures with me in tho 
form of an affidavit as to the total number of 
new producers under order number 4. I would say 
roughly 50%, about, of those would not be members 
of Dairy lea. 

Q Is this the affidavit to which ycu refer? 

A Yes, it is. 
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1 

1 

1 


2 

MISS DAVIS: Could wa mark this for 

i 


3 

idr^nti f ication , please . 


XXX 

4 

(Defendant's Exhibit A marked for 



5 

identification.) 



6 

Q Mr. St.Clair, referring to Defendint's 


7 

Exhibit A for identification, would you tell us 


8 

xirhat it is and how you arrived at it? 


9 

A This was carried out under my 


10 

supervision, showing the number of new producers 



n 

in the months of March through September, 1972, 



)2 

under order number 4. By nex^ producer, I meant 

\ 

1 

1 

13 

ono that did not have an established price. 



U 

MISS DAVIE: I offer it in evidence. 



15 

MR. ITINTOM: 1 object. It's an affidavit. 


» 

16 

Mr. St. dais: is here. T^y offer an affidavit that 



17 

he executed. 


18 

JttSS DAVIS: Do you want him to read it? 


19 

MR. WINTON: Whatexrer you x^ant, but I 


30 

thinlc the affidavit ~ 


31 

THE COURT: Let me see it, pleaae. 


22 

MR. PJTNTOM: If you strike out the 



23 

verification and let him just put it in as a 



24 

statement, I x«ouldn't object, except to its 



25 

relevance. 

i 
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THE COURT: All right, I will let It in. 

^ I have seme problems with this relevance at this 
^ point, but I assumo that that will be cleared up. 

5 (Dsifendant's Esdiibit A was received in 

4 evidence.) 

7 MISS DAVIS: I have no further questions. 


8 yoor Honor. 

9 CROSS-EXAMINATION 
10 BY MR. WINTON: 

n Q I'Thsn did you make the determination that 

)2 Dairylea i-fas the handler on these Salem bulk tank 


routes? 


Four or five weeks ago, I guess. 
Before or after the action was 


16 commenced? 


A After. 


Q Before that your office audited the 
reports filed by Joh 2 mna and accepted them? 

A Yes, and we would do the same if the 
league were the handler. 

Q You mean it made no difference — 

A It made no difference to us. 

Q It made no difference, did it, in the 
total possible obligation? 
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A Not at all. 

MISS DA\n:S: Objection, your Honor. 

He onswerod that question. 

MR. WINTON: He said it made no 
difference) to ua, end 1 .wanted to mako cure — 

TEE X^jCTI'TESS: No, tO the pool* 

Q Let me esk this: The provision that you 

I 

cited saying you had to file a notice, that has 
been in the order for a long, long time, hasn't 
it? 

Since August 1, 1970. 

•677 
•70. 

Hasn't It been in the order before? 

Order 4 just came in on August 1, 1970, 
v;hlch is tho middle atlantic marketing order. 

Q But in the prior order 4 — 

A I had nothing to do with tho prior oi'dor 4. 

Q Your order is a modification — 

' A No, I was market administrator in tho 
other two orders. 

MISS DAVIS: Objection, your Honor. 

Q I am Interested in whether the order you 
aro now administrator -*• 
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A 1 had no knowledge of what was in 
order 4 prior to August 1, 1970. 

MR. wXDJTONs I ask your Honor to take 
judicial notice that that provision was in this 
order all along. 

Q Let me ask this — 

THE COURT: What are you submitting that 
vould demonstrate that? Is there something before 
me that would demonstrate that? 

MR. I'TZHTON: What they are saying — 

THE COURT: Ho, is there something 
before mo that would demonstrate that that 
provision was in there all along? 

MR. T'^HTON: Yes, this is what I gave 
you before. Zt*s the decision of April 7, 1967. 

THE COURT: That's all I asked. 

MR. WXNTON: Rage 5883, second column. 
THE COURT: All right. Go ahead. 

Q Let me ask this situation: If Dairylea 
was the bulk tank hauler under contract with the 
bulk tank hauler with various different producers 
and had filed back in *67 an agreement with the 
market administrator by :/hich Johanna agreed to 
accept responsibility for Dairylea 's weights and 
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tests, v;ould that carry forward? 

% 

MISS DAVIS s Objection, your Honor. 

I don’t see that that is proper examination. That 
doesn’t have any relevance to anything that was 
brought out on direct testimony* 

TH3 COURT: It most certainly does. It 
has all the relevance to the testimony because 
yovir contention is, as I understand it, that 
Dairylea is a handler, in stating your motion to 
dismiss on jurisdictional grounds. I gather that 
what Mr. Winton is attempting to bring out is 
that that agrsament had been reached which is 
accepted by the market administrator in 1967 
pursuant to x-jhlch Johanna Parma was the handler 
and therefore sustains their position. 

MISS DAVIS: Your Honor, this witness 

N 

has testified that he knows absolutely nothing 
about what happened at that time. My testimony 
related only to the present situation* 

THE COURT: I am sorry, your objection 
is overruled. This witness is a Government 
official. You presented him here as knowing 
something about the matter, and I think he can 
an8\^r the gusstlon. If he cannot answer it, he 
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can say h« doesn't know. The objection is 
overruled. 

A We made a thorough search. Tfhile Z 
know nothing about the order prior to 1970, of 

the old Dolaware Valley order, the records are 

* 

still available and are still under my control. 

We made a complete search and could find no 
record at any time of Dairj'lea or Johzuina Farms 
filing this request with us. 

O la it not a fact when you made that 
search you found out that Dairylea had been 
shipping bulk tank milk to Johanna Farms at least 
since '68, and that all that bulk tank milk picked 
up under identical circumstances with the present 
milk was being reported by Johanna Pamwi without 
any objection? 

A No, it had been reported by 
Johanna Farms. 

Q Since 1968? 

A I don't Itnow beyond '70. 

Q Did you come across this exchange of 

letters in *68? 

A No, I didn't coma across any, so I 
couldn't have come across this. 
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(Handing to witness.) 

A No, I did not. 

MR. P7INTON* 1 Offer this for 
identification. I do not have copies, if your 
Honor please. 

(Plaintiff’s Exhibit 18 marked for 
identi f ication . ) 

Q X ask you to read this and state whether 
it would indicate to you that your office made 
a check into the way it was reported and the 
acceptance of the cooperative’s weights and 
nxeasixros end accepted it, in 1960- 

A I cannot testify as to what went on 
in Delavjare Valloy order in 1968. I have no 
knowledge of it. All I can say is that %»e 
made a check thx'ough our records and I did not 
come up with this document. 

THE COURT: Let me see it. 

MR. WXNTON: This document relates <x> 
acceptance of the weights as reported by the 
co-op. 

THE COURT: Let me see. 

(Handing to Court.) 

THE COURT; I think that you can ask 
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him about who tlio administrator was and see if 
you can havo him identify the document. 

Q Cem you Identify the signature here? 

COPELAND: Pardon me, your Honor. 

We haven't reen it yet. 

THE COURT: He said he never saw it 
before, but apparently this is a docuntent by his 
predecessor. He also testified that he had 
control of the records in the office at the time 
and he is in control and responsible for the 
records. He can know whether or not the person 
whose name is there was his predecessor or the 
market admiristrator. 

MISS DAVIS: But if he's testified it 
was not in the records of his predecessor, what 
possible relevemce can it have? Anybody can write 
a letter to a market administrator. 

THE COURT: Overruled. 

A This is I4r. Iverson's signature, as far 
as I can sfiC. 

MR. vriNTON: I offer this in evidence. 

(Handing to counsel.) 

MR. COPELAND: Z Object to the document. 

I don't think it establishes anything. Z don't think 
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it proves the point that Mr. Winton is trying to 
prove here. 

MISS DAVIS: Furthermore, 1 don*t 
know that those letters wore ever sent by the 
person they were sent by or received by the 
person they were sent to, or anything else* 

They are just two pieces of paper that have txme 
out of your file* 

MR. COPELAND: Further, the order 
provides that both the cooperative and the plant 
must jointly give notice to the market 
administrator* 

MR. WINTON: This purports to be a 
letter which the witness identified as having 
the signature of Mr. Iverson, his predecessor. 

This piirports to be an answer to it* 

Aoparently the witness didn't find these 
in his files* 

Q Isn't it true that since the date in 
1968 to date, tha market administrator, so for as 
you know, on order 4 has accepted Johanna Pams 
xinder these circumstances as the reporting h.indler7 
A The market administrator has accepted 
Johanna Farms as the handler, not under any 
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circmmstancGs. Not that or anything else, bec^auje 
I wasn't ax^are of that. When I did loeUce the 
‘search, I decided that the league is a handler. 

Also I inay say on August 1, 1970 there was a now 
ordor in effect and all our cooperatives in the 
nzirket along with the concerned handlers send us 
a letter as to who is the handler. 

0 Did you check the agreement to see 
x< 7 hether there is in fact an agreement between 
Johanna and Dt^irylea under vrtilch Dairylea and 
Johanna have agreed that Johanna should be the 
reporting handler. 

A Filed with our office? 

Q Or whether there is se irt ie ee agreement 
in fact? 

A I don't know. 

Q It made no difference, did it, in 

fineUicial returns? 

A None whatsoever. 

Q Is the only reason you chocked in order 

to try to find a technical objection? 

ME. COPELAND: Objection. 

MISS DAVIS: Objection. 

THE COURT: Objection overruled. 
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A Tlia question wasn't raised before then. 

Q Who red-sad the question? 

A 1 don't know. Somewhere in the 
consequenco of all of this legality the question 
cams up and I went back and checked. 

Q Did somebody ask you to check? 

A It seams to me X have heard it all 
around tlie place. YoUf and everything else. 

Q You can't remember that counsel 

defending this case for the Government asked you 


to do it? 


NOf no one askod me to do it. 


The first time I kn«i7 about it, when last 
Thanksgiving Day, or whenever we were here, the 
question was raised and X wont back and checked. 

Q What wes the question raised? 

A Who was the handler, were you a handler 
or weren't you a handler. There was discussion on 
it- I remember, right out there in the hall. 

MR. COPELAND: X object. He Is arguing 

with the witness. 

THE COURT: X do nOt think he is arguing 
vTith the witness at all. This is cross-examination. 
This is the market administrator. He ought to be 
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able to fcal;o care of himself. He has a pretty 
responsible job. 

Q TTOuld you have raised that quastsion if 

this case hadn't been brought? 

A Probably not. 

r®. WINTON: I again renew my offer. 

THE COURT: It will be received. 

(Plaintiff's Exhibit 18 was rec<5ived in 
evidence.) 

r®. COPELiMn): May I ask the witness 
one question? 

THE COUIOT: It has been received in 
evidence and when yeur turn comes you can ask him, 
after Mr. Winton is finished, you can ask him any 
question you want. 

Q In yo\ir capacity as market administrator 

is it pfurt of yo\ir duties to check to see that 

proprietary handlers pay the uniform base and 
excess price to their producers? 

A Yes, it is. 

Q What do you do in the case of a 

qualified Capa-Volstead Cooperative like Dairy) ^a 
on that? Do you cheek that? 

A I check to see that they receive the 
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^ order prices from tho handlers. 

3 Q In other trords, you are checking to noo 

4 that the propriatary handler pays tho cooperative 
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the order prices; is that correct? 

A I check to see that the proprietary 
handler pays the producer the correct order 
prices. Tho co-op is considered a producer. 

By the same token, I check to see that 
a cooperative charged at least the minimum 
prices under the order. 

Q Looking at tho form which your 
office sent in connection with Honesdale, 
for instance, for October, 1972 — 

MR. HARRIS: Does that have a number? 

MF.. ITINTON: Exhibit 6. 

THE COURT: If it is in evidence, shoi-; him 
the exhibit. Do not show him some other piece of 


•,9 paper. 

^ Q X chow you Exhibit 6 here which is a 

20 

statement of tho pool obligations of, in this 
case. Dairy lea Cooperative, Inc. at Honosdale. 

22 

Is that a atetenwint prepared by your office? 

23 

A Yes, it is. 

Q Is that stateimant prepared in connocldon 

25 
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with ttiQ functloTiing of the producer-hamdler 
fund? producer settlenont fund? 

A Yes, sir, it is, 

0 Is the pxirpose of that to accompli oh 
the equalization amongst handlers of their 
class prices and the paymont to producers of 
a uniform base and excess price? 

A Yes, sir, 

Q To tho extent that a proprietary 
handler gets a credit in lines 15 and 16, does 
your office check to see that he pays that over 

to his producers? ^ 

/ 

A Yes, We ask to check his payroll, - 

Q yJh&t do you do in a c^lae of a cooperative 

handler like Dedrylea as to those credits? 

A The league as any other cooperative 

has the right to reblend. We do not check that 
in tho case of a cooperative, 

Q You treat the cooperative as a producer 
as if htr is entitled to keep those 
A Right, As ons producer, 

MR, WINTOMI Tliat's all. 
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Lag St. Clair-cro88 

CROSS EXAMINATION 
BY 14R. COPELAND* 

Q Mr. St. Clair, 8everal tlmea in 

answer to queations you have used the word 
"the league." By that do you refer to Dair/lea, 
the plaintiff in thia action? 

A I do. 

MR. COPELAND: Thank you. 

MISS DAVIS: No redirect, your Honor. 

(Witness excused.) 

MR. HARRIS: 1^0 Government rests, your 


Hoz>or. 


MR. WINTON: Can we just check the 


©xhibits? A question has been raised as to whether 

one of them was received. 

THE COURT: Go over the exhibits. I 
think there is a question about one of those. 

X'Jhy don’t you merely name the exhibits to be 
sure you have the^'. all. 

(Pause.) 

MR. b’INTON: That’S all. 

THE COURT: I think there is some 
question about these exhibits, and I would suggest 
that either you or Mr. Kclber go over them and be 
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sur© you want hhoin in. 

3 MR, KARRIS: Your Honor, I might say on 

< that on© point that while w© all agreed that we*a 

5 mark the hearing record, wo never gave it a nun her- 

6 THE COURT: It is received as a joint 

7 exhibit. 

8 (Joint Exliibit 1 vrais received in 

9 evidence.) 

MR. V7INTDW: For the record, I re-offer 
n all the oxhibita tWat we had marked for 

12 identification except 13, 14 and 16, which yotir 

^3 Honor has ruled on. 

U the COURT: All right. I think that 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


the preferable v/ay to protect your record is 
that you offer Exhibits 1 through 12, re-offer? 

I let out 13, 14 and 16. And 15, 17 and 18 aro 
re-offered. Does that include all your exhibits? 

'IR. TEUTON: That includes everyl-bing . 
THE COURT; All right. They will be 

received Ln evidence . 

\ihRt else have we got? 

MR. COPELAND: Your Honor, I have one 
witness. Dr. Hand. I do not think that the direct 
would liako too long , but I would assume that 
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2 

fir. winton x«ould have perhaps some extensive 

3 cro3fi-exaiii±?Tiivxi>>ri. 

4 THE COURT t It seems to me X am getting 

5 a little gem. 1 think wo had bettor, if it is 

6 going to be extensive, if it is going to ba about 

7 five minutes I would listen to it* 

8 MR. COPELAND: The direct would take 

9 longer th£m five minutes, your Honor. 

10 THE COURT: All right. Let's resume 
n toraormw at 10:00. 

12 (Adjourned to January 24th, 1973 at 

•3 10:00 a.m.) 
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CAIltLEA COOPERATIVE* INC, 

V. 

EARS L. BUT2, Secretary of the 
BepartiQont of Agriculture of the 
United States 


213 


January 24* 1973* 
10 A.M* 


(In the courtroom.) 

THE COURT: Mr. Copeland? 

MR. COPELAnDt I am ready to proceed* your Honor. 
I call Paul E. Hand to the stand* please. 

PAU^L E. HAND* called ns a witness* residing at 
1429 Miranda Sane* Warminster* Pennsylvania* vras duly 
sworn* and testified as follows: 

DIRECT EXAMINATION 
BY MR. COPELAND: 

Q By whom are you ecqployed* < r. Rand? 

A I sun eo^loyed by Interstate Milk Producers 
Cooperative* 401 North Broad Street* Philadelphia* Penn- 
sylvania* as economist and assistant general manager. 

0 How long have you been employed by Interstitte 

au3 their economist? 

* ^ 

A Since August* 1957. 

Q Is Interstate also a member of Pexuuoarva* the 
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intervening defendant in this case? 

A Yes. 

Q Do you hold any official capacity in Pennmairva? 
A Yes* I am the secretary of the corporation 


Pennmarva, 

Q Would you state for the court your educatioral 
background, please? 


A I have a Bachelor of Science degree in farm 
management and agricultural economics from the University 
of Maine, a Master of science degree from the University 
of Maine in marketing, cmd a Doctor of Philosophy degree 
from the Pejinsylvanjja State University, in dairy marketing 
and in general economics , 

Q Hava you worlccd in tha area of milk marketing 
in Order 4 for a si^stautial period of time? 

A Yes, X xcorked in milk nsarketing in the Philadel|^ic 
area v/hile I was an instructor at the Pennsylvania State 
University, and since 1S)57 I have been involved in about 
120 different federal ar.d state hearings in the PhiladCilphia- 

Nex>; York-Hcw Jarsoy-Baltiiaore, Maryland, and Washington, 

D.C., areas. 

Q Were you a witness in tha promulgation hearing 
which led to the promulgation of the Order 4 which is here 
the subject of this action? 
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A Yes. 

Q Are yovi a member o£ any committees \«ith respect 
to milk marketing? 

A I have served on various committees in the pa;st. 

1 was the secretary o£ txito Class 1 price studies comrLittees 
in the Delaware Valley area. I have been on committoes 
o£ the National ilil?c Producers Federation* and I usually 
represent Interstate on the federal order ccromittee o£ the 
National Milk Producers Federation. 

I have been consultant to the agricultural 
counsel of California concerning the operation o£ their 
milk marketing program in that state. 

Q Have you published any papers? 

A Yes. 

Q Could you elaborate* please? 

A I have had publications relating to promotion 
o£ milk and the use o£ promotion programs* emd I have had 
a piiblication concorning marketing margins and cost of 
marketing agricultiural products. 

Q Would you describe for us Pennmarva zmd basiciilly 
what is its makeup? 

A Pennmarva is made of three cooperatives* intarstata 

Milk Producers Cooperative* the Maryland Cooperative Milk 
Producers* emd the tiaryland and Virginia Milk Producers 

I 
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Association? each of these cooperatives were and still are 
the principal cooperative in Philadelphia for interstate, 
Baltimore for the Maryland Cooperative and Washington, D.C.,j 
for the Maryland-Virginia Cooperative Association. 

Collectively we represent about 4500 raamb^jrs 
\mder Order 4, which is about 60 per cent of the milk 
marketed under Federal Order No. 4. 

Q Is Interstate the principal cooperative nvirksting 
milk in tlic Philadelphia region of the order? 

A yes. 

Q Which is the principal cooperative in the 
Baltimore region? 

A Maryland Cooperative Milk Producers. 

Q How about the Washington, D.C., region? 

A Maryland-Virginia Milk Producers Association. 

Q Could you explain for us xvhat your understzmding 
of thd concept of balancing supplies la? 

A The concept as used in the dally industry is 

where you attempt to have enough fluid milk available to mee* 
the Cl^lS8 1 needs of the market, plus a reasonable reserve 
and balancing per se is related to the orderly disposition 
of tho reserve, in that there are differences in deoAnd 
requirements on days of the week, and differences in demand 
requirements during different seasons of the year. 
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These differences do not relate exactly to the 
pattern of production, so it*s the handling of this 
necessary reserve to meet the Class 1 demand requirements 
that constitute the balancing function, 

Q Who carries ‘the principal burden for balancing 
supplies in Order 4? 

A This is handled chiefly by cooperatives aid, 
of course, principally by the racroliers of Pennmarva, 

Q What does P( 7 nnmarva do with respect to balancing 
supplies?. 

A One of til 3 members of Pennmarva has a manufacturin' 
plant Which is the largest single handler of Class 1 milk 
in the middle Atlantic region. In addition, Maryland 
Cooperative Milk Producers and interstate, vho do not own 
manufacturing plant facilities, make arrange.\«nts through 
contractual rol.ationships with other handlers to handle 
ajiy required reserve. 

THE COURT: You better explain to me What you 
mean by principal. I don't understand. 

THE wmiESSt Main, largest. In other words, 
it would be in idiat context. The various cooporativos, in 


meeting the Class 1 req-jiiromonts , have different patterns 

of demauxd and we have shipped milk on occasion tc tiie 

Baltimore handlers and the Maucylend-Virginia and MaJTir3’''.d 
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Cooperative have shipped milk on occasion to our handlers, 
moeting clie requirements of the handlers. 

KR. WHsITCMs May I ask ti\at the witness' spacify 
who ha meant by "he" and "our," I think he meant tha 
Interstate group. 

THE WITNESS? Yes, 

Q Dr. Hand, yesterday Mr. St. Cla:.r, the mzurket 
administrator for Order 4, produced an affidavit which 
was introduced into evidence as an exhibit, which I believe 
is marked A, and which purported to show the nuiber of 
producers in Order 4 shipping into Order 4 withouv an 
established base. 

Does Pennnarva have members who are similarly 
' situated, shipping into Order 4 without an esta}’*li8he<:; 
base? 

A Yes, 

Q They would be included ix\ Hr. St. Clair's figures? 

A Yes. 

Q Dx. H 2 ind, what is the economic value of leviling 

production? 

A Mr. O'Brien pointed out the economic value tc 

cooperatives, but in addition, there are l:wo other econ.aic 
values. 

One la the increase in income to producers 
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resulting from the balancing or leveling of production 
oinco it requires less reserve to meet the needs of a 
market when you have level production! the resulting price 
to dairy farmers is higher* 

At the same time, there is a benefit to consumers 
by leveling production in that as you reduce the coat of 
handling the milk supplied to meet the needs of consumers 
in the long run the forces of competition will inure these 
benefits to consumers by redxicing the selling price from 
cooperatives andlhrmers* 

THE COORTt Mr. Copeland, I think you can cut 
throtigh this for me. I am not, franKly, really interested 
in — well, let me see what I can say about it, the ecoromic 
merits of the plan* 1 think I will assume that* 

MR* COPELAND j All right, yovur Honor* I won't 
pursue it any further* 

THE COURT: Only to this extent* I am not even 
sure the plaintiff has demonstrated that* Z want to know 
in v/hat \«iy penalizing ne\# producers to ths extent that 
it has bee.'i shovm that they are penalized, at least for 
a period of- time, what adverse effect that has upon the 
plan, the economic plan* It seems to me that that is 
really the issue. If ^ that is going to upset it, then naybe 
there is something to be said for it* 
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I would apprecia to your •«©<i»'jii«»Jvhatever infor- 


olhS 


nitition you can out of tl'-e xifitneso on that* 

MR* COPEIAND: Perhaps I will ask Dr; Hand to 
eiddrcss himsalf just to that issue as you have stated it* 

Q Dr* Hand, can you address yourself to that? 

A Yes* I think the crux of the matter boils io^in 
to tliQ question of what happens to the producers who shift 
in October* for example. And the answer was made* there is 
no effect, in fact there is a throe-pronged impact of 
producers who shift in October* 

First* when producers leave the market* regardless 
of, in the exan 5 >le, it was Order 2* and we can use tliat 
for illustrative purposes— but when producers leave one 
market it usually results in an increase in price to the 
market that they leave* because usually — 

THE COURT: We have no proof that they have laft 

I 

that market* 

All v;e have is proof that they have added to their 
delivery in Order 4* 

THE VJTircmSSi Then the second point is* when , 

producers come on to a xnva market* usually the impact 
is to reduce the price to the market that they steurt 
shipping into* And by hajjpsning at the fall of the year it 
usually defeats the perpose of one or more of the seasonal 

SOUThESN 0I3TRICT COURT REPORTERS 
UN5TEO States Court House 

R>'-EY SCOAKE, N.Y., N.Y. 10007 TELEPHOME: CORTLAND 7-4500 


I 




elh9 ■?! 3and-direct A 250 221 

incentive progsame in effect in the icarkets involve<l« 

In other ;7ord8, ««ich tiarket has a producer supply 
v?hich has supplied it continuously usually for a large 



number of years. And to have a sudden insurge of milk at 
any one season yf the year can upset the seasonal pricing 
plan and cause concern on the part of producers as to 
the effectiveness of tlieir marketing program and tha plan 
that they have in effect. So in this particular case you 
have at least three effects that can be demonstrated, 

THE COURTS YOU mean that it was a fear of an 
adverse effect on the price of milk that is the justifica- 
tion for the limitations on new producers coming into the 
market, under the particular plan that we have before us 
in Order 4? In other words, llriiting their supply to 60, 

70 per cent, and so forth, until the market can absorb it 
at least for a period c£ a yeaur? otherwise you are saying 
it v;oi\ld have an adverse effect on the price, is that 
correct? 

THE WITESSSs Yes. I think it embodies that. 

It's more than a fear. It is an actual realization because 
it has happened years in the past, 

THE COURT* All right. Is this kind of arrargement 
true, with these penalties for new producers, is that true 
in regard to all markets and orders, or do they 
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caerafce different vmya? For example, in Order 2 if a new j 
producer coming into Order 2, is his production the sarnie 
way, and the various other narkets? 

THE WITNESS: The application of this particular 
prrovision is only used in base plans. However, other mErketaJ 
have other systetns of accomplishing a similar thing in that 
they have shipping roquirernants j each order has shipping 1 
requirements on plants. Each order has other types of per- 
formance requirements which define those who participate j 
in the pool and those who do not. j 

This is a standard procedure througheut the j 

entire federal order aystera. The base plan is not used 

in all federal orders. It*s only used in less than half J 

of tlio federal orders at this time. 1 

THE COURT: So what you are saying, that in every j 
market that is tinder the control of the Secretary of j 

Agriculture in terms of regulation, there is some kind of I 

control, it may not be this, which seeks to avoid what the -4 
what those penalties are designed to avoid under the Order 4 1 
market, is that correct? 

THE WlTclSSS: Yes, it's correct to this extent. ; 
In nsc w oi her markets the performance requirement is on the 
plant, rather tlian on ths individual producer. It *8 only ‘| 

in those markets that have base pl2m3 where the individual 
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piroducer is confronted with a performance requirement ouch 
5.3 this. Again, in soine base plans and in the base plan | 
that we had before this one went into effect, ttiere v/era 
certain months of the year where there v/as no performance 
or no assigned base allocated to producers. They ca-ioa 
in on the same ctaading as old gecducor s , That is, th(5y got 
thecoEve blend price. 

However, nov; more and more of the base plans do 
have some performance requirement for new producers, that 

is, the 12-month base plans and the Class 1 base plans. 

THE COJRT; This is only operative, as I understand 

it. the restrictions would be of f in March, and then I 
gather these people will be in a position to be on tlie 
saiae basis as any other producer vmdar Order 4, what is 
the advantage of — what is it, nine months or whatc/er 
the period is — what advantage does that have in respect 

of what you are telling. me? 

THE mrtUSSi "7ell, it relates to a situation 
v;here cooperatives anchor proprietary handlers who operate 
plants were in a position to bring in supplies of luilk 
during periods of 'the year emd obtain a base in Order 4, 
then move these plants out of the Order 4 market whe:.i the 
milk would have been considered needed for the market had 
they been a regular part of the supply. So what they were 
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doing vras moving milk in* in selected months of the yefx* 
obtaining a base, tlien moving milk back into either the 
New York market or the Boston market when it was to their 
advantage to obtain the higher seasonal price in that 
market? then moving the milk or part of the producers back 
onto the Order 4 market to obtain the base price when it 


suited the advartage of the particular cooperative or the 
particular proprietary handler. 

So that they were taking an advantage of each 
of the seasonal plants without .-. really performing tlie 
vray the plan intended for them to perform for either n^rket, 
And it v^.s this type of abuse which led the Secretary to 
conclude that in order to have a functional base plan in 
the middle Atlantic area he had to have* or the plant had 
to perform more than for a minimal or token period of time. 
So his conclusion was that to use October through December 
as the required delivery period, 

mi, WINT02J; If your Honor please* I eun not 
objecting* uiiless we are held precluded by this v/itnoss* 
interpretation or what the Secretary did, 

TIiS COVJRT* Come on* Mr. Winton. 1 am asking the 
witness a question. He has every right to answer the 
question and you have every right* if the question isn't 
clear* I mean if the ens\;er isn't correct* you have every 
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right to o:<aniine him. 

l-ER, vrniTOK: I vraj only suggesting, if your Honor 
ploaoe, tliat the question of what the Secretary did ixi this 
decision is (33;plained in his decision* 

TEE COURT: But you have every right to bring 
that out. Maybe I a:n asking the wrong question — 

MR. V7IHT0N: No, I am not suggesting you are. 

THE COURT: I am trying to understcind this, and 
hopefully you and Mr. Copelamd, if l am going wrong, can 
clarify it by questions that you ask. 

MR. COPEL2MID: Zs there anything else that your 
Honor vrould like to ask him? 

THE COURT: Well, I am not exactly clear on some 
of these things, but at least it’s been opened a li:tle bit, 
MR, COPSLAl'a:: My difficulty, your Honor, Is that 
I can't anticipate exactly what you are having troulile with. 

THE COURT: I think, Mr. Copeland, I have tried 
to make it very clear what I think the issue i^, I Jua trying 
to find out the justification, if there is a justification, 
for th3 restriction, Thit is what I was trying to f^jid out. 

I 

I think that, I meiin I .am fremk to say, i indicated before 

I 

tliat my feeling abet this is that the plaintiff's case, j 
if they have a case, is based on discrimination. It may well' 
be that discrimination is justified. It -way v;ell be tJiat 
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chat may not be the losue. But it certainly seems to me 
that that is what the question is. t’hat I am trying to 
find out from this vjitnoss is Wherein is the justification 
for Order 4, the Order 4 market to restrict • place re- 
strictions on persons who newly entered into it. I ihijik 
that is aiG issue here. 

Q Doctor, have you consisted your explanaticn on 
ths conditions in tlie promulgation order? 

A Tho only other point I would add is there was 
found to be em economic difference between plants and 
distributing plants and these differences are first, 
supply plants are usually located in the country, a distzmee 

I 

from <die city where milk is distributed and usually milk 
associated with supply plants has a lower value and milk 
associated with city plsnts, this lower value is reflected, 
of coiirso, by transportation differences. Order 4, for 
cxarapXe, at the Honesdale plant, has a minus 21 -cent 
differential and Order 2 and the association Dalrlea 
carries a minus differential in the schedule of some 12 
or 13.2 and 14.4 cents for each producer located in that 
area so it does have a loi^r economic value. 

Second, supply plants are very flexible in that 
they usually ship milk to whichever narket that it is 
needed and each order lias performance requirements on 

SCXjTHIzW o:sT?iicr colt^t reporters 
sJritTEC/ States Court House 

POLEY Square, H.Y., MY. ICXXT/ TELEPMONi; QOrtlano 74500 


J 


hih 2. 


Hand-direct 


A 256 


supply plants. The reason it has perfornancs requirements 
is that the theory is they will ship where tiie railk is 
needed? hoviever# essperisnce has sha«m that both cooperative! 
and proprietary handlers have the ability to move tlie nilk 
to the market where it carries the highest price ami they 
usually have either distribution plants of their own or 
relationships with liancllers whore they can meet per:1oroance 
rcquifements at a time when the milk may or may not be 
needed for the mairkets so the requirements standards are 
rather specifically stated to avoid tliis shifting to solely 
meet the highest price to place standards so that tlie milk 
will go to the nsarket where it is associated and intends 
to be associated for a longer period of time. 

TEE COURT; What about the issue here the 
old persons who are already serving the market, utilizing 
the plan to keep out conpatition? 

THE WiTrlSSS: Well, tlie people serving this plant 
have always been Dairy lea. so they are not keeping out— 

I mean, there is no other group that’s serving this 
partic\ilar plant to the extent that Dairylea has alx/ays 
served the majority req^iiremsnts of this plant, and 
basically v>hat has happened Is that this plant has acqjired 
the business of another plant and did no^: acquire the supplj 
that w’ent with that other plemt and Dairylea has cor* in to j 

DISTRICT COURT REPORTERS 
UjJiTe .5 STATES Court House 

FoLCY Square, mv., my. loxr TeLEPHONB: qortlano 7'45ao 


hlli3 


Eaid-direct A 257 


acat the supply roquiraijents that vere formerly furnished 
by ofchsr producer o. 


BY HR« COPCLhlilD: 

Q You moan other: producers are in Order 4? 

A This v^'as anot3ier ^rder operat^^^ot another 
Order 4 group of producers. Do you have another quostion 
on that lino, sir? 

TKS COURT; I think you better explain that 
because that reakes the situation to rao sound worse than 
it had been. An I to irrider stand you to meem that the plant* 
what plant are you talking about now? 


plant. 


region? 


THE wr.TNESS* Well, Johanna Farms is a distributirl 


THE COURT: All right, does Johanna Farms — 
TEE WIT2JESS* Another distributor, 

THE CCURT: Another distributor in the Order 4 


THE WITNESS: In New Jersey v/ho served both 


tlie Order 4 cind the Order 4 market. 


TH3 COURT: I see. And — 


ECS VIITITESS : It vjslo On Order 2 plcUit, 

Tirs COrjRT: The supply plant was am Order 2 plant. 


is that v.hat you said? 


THE WiniESS: 'The milk which was delivered to the 
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plant which « Johanna purchased was regulated under Order 
2; tlio dans as the for example « that Dairy lea 

furnished Johanna until they decided to put the plant under 
Order 4 was also regulated under Order 2, 

THE COURT: 2 see. Hov; does one •— explain this 
to me# how does one- originally in Order 4 , how is the 
original distinction made between an old producer and a 
new — how did you originally get a base, from the very 
beginning? 

THE WITNESS: V7ell, in the same fashion tliat is 

I 

provided now; tliat is, those producers who ship during 
August through Deconher were given credit for their 
production cind a base calculated from that production. 

THE COURT: Originally? 

THE WIINSSS: Yes, sir. 

THE COURT: Tliercfore, they kept it up — 1 
see. So that — 

THE V7ITNESS: And it's a continuing thing. Each 
producer's base ic made new each August through Decembar. 

THE COURT; All right. Suppose if someone comes 
into an Order 4 region :ln August, then he gets what 
happens then, does he got — - 

THE VOJTMESS: He gets the percentage base. He 
gets 70 per cent of his production is base and 30 per cent 
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xs esccess. 


TiTi: COURT: If he ships thorn £ron August to 
Socenber, ho'*s under the same restrictions eis he becaoe 
in October* is that correct? 

THB muSESSt Yes* air* 

THE COURT: So that there is no real difference— 
the difference is whether you're new or old* is that 
correct? VThether you have been operating under thoro for 
a period of tiao? 

THE ?7ZT£!2SS: There isay be producers who are old 
producers* who elected to use this 70 per cent base also* 

THS COURT: I know* but — 

THE f^ZTHESS: But that's the difference* yes* sir* 
Tho producers who start shipping new on the market ship 
with the percentage base rather than with his production 
history' as a base* 

TBS COURT: All right. Now* what Z wanted to find 
out was* did all producers* when Order 4 was promulgated* 
did all producers start on that basis or did some of you — 
were some of you able to get a 90 per cent base from the 
very outset? 

TEE There is no such as a 90 per cent 

base. I wanted to clear that up. Each producer* once he 
has a base* is on his own ao far as his base milk is 

s:=ir.nc-'?.4 u ^Tsia RcPc«ters 
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cciiccrned. Any^ing he produces over that base Is ea^ess. ' 

^ i 

ao he gets 100 per cent base price for hio base production . 

and anything over that ho gets the excess price. I 

i 

TBB COUhT; I see. But how do you get that? * ! 

, . ! 

THS WZT5!SSSs The original when the order ' 

was first obtained^ fshon the three nsarkets were condblncid# 

the original period idiere was no base operating provision 

• ^ 

at that tine. { 

?SB COURTt I see. . I 

I 

TBB wrTKSSSt So that all the produccurs who sv.pplied 

the iBDrket that first year all received a blend pricej i 

! 

this blend price averaged about 20 cents under the base ! 

i 

pricoT in other words, by going on a blend price the 
average is about 20 cents under the base price. 

TSB COUBT: I see. i 

TBE The effect of the base plan is to ! 

i 

increase the price available to a fainaor who stays within | 

f 

his price by about 20 per cent per hundredweight. ! 

i 

I 

?S3 COUBT: All right, Z think Z understand, i 

i 

D? MR. COPSlARDs 

I 

1 

Q Dr. Band, in your expert opinion, would there | 

I 

t 

be any effect x:^pon Order 4 producers if the base e^’^sess pro~; 

visions of tha order was eliminated? ! 

» 

t 

A UeB, if they were eliminated and no seasonnl plan ' 
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snbabituted, thtt affsci: cn Order 4 %rould be rather | 

catastrophic becauso the blend price then would be sub- | 

. * ! 

etantially higher in the spring months than in all sox- ] 

. .. * 

i 

rounding markets and the Incentive then would be fcow | 

producers to cema cn to the Order 4 market in the spring j 

• I 

months vhen milk is not needed and ^en the surplus is 
greatest in every area and then in the four months the j 
blend price» in Order 4» wouldbe lower than surrourding | 
markets and all the milk would have a tendency to leave 
Order 4 to go to the higher paying markets and this would 
reduce the supply to the Order 4 marketing area at a 
time ^dien milk was most needed so the results %fOulC be-# 
as X say# catastrophic and uneconomic in every resiest* 

TEB COURT: You moan there would be a tendency 
to glut the uarkest when the supply was high and to pull 

«o • . 

out of t’he market at the time when the supply was not? 

THB wiraBSSs Yes# sir. if the base plan wore 
eliminated and yon went on a etraight blend price xnarlaet# 
that's exactly what would happen. 

TBS COURT: Rll right. 

NR. COPEIABS): That concludes my direct testimony | 
, » 

TBS COURT: Do you have any questions of this j 

t 

witness# Miss Davis? | 

t 

KISS DAVIS: tlo questions. 
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Q Xn reeponse to some o£ the questions aslosd, 
yen indicated there iiias a possibility of abasing both the 
Order 2 and the Order 4 pools by shifting back and forth. 


did you notT 


A Yes, sir. 

Q Yon didn’t mean to Indicate that this possi- 
bilii^ existed by shifting into Order 4 in the fall months. 


did yoaT 


Yes. Yes, it happen*^ by a 


shifting 


and I bctlieve in one month in acquiring a base. 


barest 


That was in c(»nection with the transfer of 


The transfer of milk, the transfer of bases 


■ » , * 


los secondary. It was the transfer of the plant to aoguire 
bases idiich caused the problem. 

0 What did it cause a problem>Xihat was ttiB problem 


that they transferred the basest 


idiat was the problem. 


A They obtained bases and were then eligible to . . 
ship at any time throughout the following marketing season. 
Once Idle producer^ Shipped into a plant to get a base, 
they can ship at axq^ tinm they want to under the market 
and obtain the full base value for their production. 
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Q Now, you're talking about the old plan. 

A Yes. That's an abuse you have reference to 
that I have reference to, I'm sxire. They cem't do tiiat 
now under this plem. 

Q Wasn't your testimony at the hearing record 
related to the plants coming in in the flush season and 
doing tltot? 

A Eitiier time of the year.. 

' Q I'm asking you what the testimony was in fact 
at the hearing. 

A 1 don't recall what the specific testimony vms, 
but the opportunity was available at either time of the 
year. 

TOE COORTs Well, you don't have to go into that^ 
Mr. Winton. What Z understand the testimony to be here 
on direct, that the danger was you corns into the mairket 
flush time of the year and leave the market other times. 
That's what I understand Dr. Band telling me. 

Q Now, if a plant comes in in the fall now, and 
his producers get bases, can they be assigned? 

A No, they cannot be transferred to other pcroducers, 
if that's what :^u mean by assigned. 

0 So, if a plemt left, its producers could not 
tfc-ansfer those bases? 
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2 

A 

That is correct. 


3 

Q 

Now, wasn't that the evil which the Secretary 


4 

addressed himself to? 

w 

5 

A 

Yes, that was one of the evils, yes* sir. " 


A 



0 

Q 

So that was cured by prohibiting the transfer 


7 

of bases, v/as it not? 


8 


THS COORTs That's from one producer to another? 


9 

Q 

Yes? 


K) 

A 

That ciared one aspect of it, yes. 


n 

Q 

Now let me ask, in the fall months, it is true 


\2 

because 

of the the louisville plan in Order 2, that the 


13 

blend prices are higher in Order 2 generally than the 


14 

blend base, 2 md esccess blend in Order 4? 


■ 15 

A 

Yes. 


16 


. 


17 

Q 

Now, under those circumstances, the Incentive 



is to leave Order 4 and go to Order 2, isn’t it? 


• 18 

A 

Yes. 


19 

Q 

Now, why is it necessary, therefore, to restrict ‘ 


20 





an order 2 plant from coming into Order 4 under those 


21 





circumstances ¥*60 it would have to sacrifice eome of 


23 





the returns? 


23 

A 

There is no restriction on the plant coming iat 

O 

21 

35 

1 the restriction is on the allocation of a percentage . i- 



base as 

conparcd with giving those pzodxicers a full 


• 
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Q Wellf vfhon tl>e plant comes in — 

A Tte plant can come in and ship at any tims, 

Q Let me ask you this: when a plant cones in* 

the plant's in one order or the other, it has to p»y its 
pzodticers a coo^titive price in a producing area, doesn't 


A On a 12--month basis, yes. Not day by day or 
month by month, 

Q Nell, when the plant ships and thesv' producers 
are denied a base, the amount of money %«hich the han dle r 
gets to pay his producers is less, isn't itt 
A Less than what? 

V 

V 

0 Than if his producers had a fuli.beMs, 

A It may or may not be depending on the business 
of the individual producer; ion the average, the aggregate 

4 • , * , 

amount is less, yes, , - 

! '■ ■ ' >' 

Q Well, you know tiie aggregate Isiatorical amount 
i . 

of bases is 90 pcf cent, isn't it? Isn't 90 per cent 
of the milk, under Order 4 base milk, on the average? 

A Yes, 

• • , 

Q Or over? .. 

•> V" i -a 

A yes. / ir 

* 

Q And this base tdsich yon have given arbitrarily 
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. averages out only 60 per cent, doesn't It? 

A Well, 70 iiex cent daring the foar base acntbs 

and then 60 pet cent the other three oaotha 
60 the average-^ ■ ' . 

Q Wellp it Is 50 per cent? 

A It would average 65 per cent staiHag In the faU, 

0 Doesn't It average 60 per cent when you 

A Pot the 12 Bonths, yes. if they started In Natch 

and Shipped the fall 12-Bonth period it woold average 60 
per cent* 

0 So, yoa have given a 60 par cent basa to the 
newly entering prodaoers as against a current base pxo- 

dactloa of 90 per cent for the old producers in «i. order, 
isn't that correct? 

A well, ao> it's not correct. The, 90 per cent ' 
has no precise relationship tb any individual prodier, 
individual producers ~ .any Individual producers cciuld 
be way below 90 per c^t and sene Individual producers, 
as a iratter of fact, about half of the Individual producers, 
have a hundred per cent basa. eo the 90 per cant Is not 
applicable -to any one producer, that's the point i'b trying 

tOAkiS. ' 

0 But the average is 90 par cent, isn't itt 
A It may or nay hot be depending upon the supply 
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o£ aillc. I don’t think — 

ras COURT: Woll, you know — I thixdc you told 
lEe idint In any evont that once you have been, say an old 
producer* you’re entitled to alnse and you may provide 100 
per cent of that base? 

?BB WiTBSSSt Yes, sir. 

THE COURT: Zn terms of the market r but a new 
producer* at least for the period, at least for the limited 
period oT time is limited to some restrictions? 

THE WITBESS: Yes. 

TBS COURT: Z think — 

THE V7ZTBB8S: My a 29 ument is 90 per cent la not 
a precise standard. 

THE COURT: You know, that’s a technicalil^ in 
regard to it, Z“m not really very interested; the issue, it 
seems to me, is Whether or not there is in fact— the fact 
is new producers come in on a different basis those 

who are older? 

THE WITBBSS: Yes, sir. 

THE COURT: That’s clear. 

/ 

THE WZTBBSS: Yes, sir. 

THE COURT: Let me ask you one other (juestian 
excuse me for Interrupting. 

MR. WZMTOU: That’s quite all right. 
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THS COBRT: What about an old pxoducor, can ha, 
in Order 4# who has a base* cam he enter into othe:; mauckets 



and still keap his base; in other words* can he go into 
the narket that's covered by Order 2 in certain per iod s 
of tine and then coos back and still have the same base 
he had before? 

TBB WXTBESSx Yes. For that om marketing year. 

Xn other words* if he shipped August through Decenlter and 
obtained a base* then that base only applies for the follow- 
ing marketing season; now* if ha leaves Order 4 to ship to 
another market during the base period* let's say August 
through December of the next year* then he %ioa*t have a 
base. He would not have a base the following year; he could 
come back as a new produces. 

TBB COURT: I see. All right. 

0 Bow* you also talked about the problems of maybe 
having too much m ilk in the short season of production 
and the fall in your direct testimony. 

A Yes. If the base plan were eliminated and no 
seasonable plan reinstituted* that is correct. 

0 Oh. With a lot of *lfs* then? 

A Only one "if. If no seasonable plan were re- 

instituted. ^ 
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which you had imnediately 


240 


0 Under the old 
prior to the present plan tnder Order 4, had a seasonrJble-- 
satiafactoiry seasonable level or production# been obtslned? 

A- The seasonal level of prodxiction was less satiso 
factory then than it is now. The continuation of the 
base plan has improved it through 1972 and the operation 
will continue to improve it# we assuiDS. 

0 Wen# could you answer my question# whidli is 
t«hethor you — - 


A Ho, we didn't have a totally satisfactory season 
of pattern production# nor do we now have a totally 
satisfactory — 

Q Didn't you testify in the hearings that lod 


to the present Order 4 plan that the seasonable pattern 
of variation was satisfactory? You don't recall doing tiiat' 
A z don't recall placing that much em|Aiasis* Z 
think Z indicated it had in^roved and it continues to im- 
prove under the base program operation. 

Q JUst one second. 


THE COURTS Mr. Winton# if you are going to ask 
Dr. Band about any testimony or statement he made prior 
to this time# z would suggest that you ask him precisely# 
give him the reference precisely what he did say. 

MR. WZHTOHs That is what Z am about to do# your 
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'Honor. 2*ib just, lookips for. it... ... 

f ^ 

Q I read to you from page 737 of your testimonyf 
in the proimalgatioa hearlngi 

. ”Q How long was the present base plan in j : 

effect in Philadelphia; when did that begin? 

"A About two years. 

*Q Would you say it has worked well in those 
two years? .... . > ; 

*A As far as leveling out seasonable production* 
it has* yes. As far as creating a collateral problem in. 
that sense of the word* it has not contributed to orderly 
and stable marketing.” 

Q Is that your answer? 

A Yes* but Z didn't say at that time* nor would Z 
say now* it is totally satisfactory. We are striding to 
continue to level it out. Zt had leveled out up to a point 
and it continues to level it out. , 

Q You say it had been satisfactory as far as 

A Well* the plant part — excuse me 

Q Had it been satisfactory? You just wanted to 
polish it 

A sir* the plan itself was working satisfactorily 
on leveling out production* but your question was* is the 
seasonality of the production satisfactory* or were we 
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satisfied wi^ what it^had^dcme as far as it had gone* 

My answer was we were satisfied to that point and we are 
satisfied it is going to do a better job* 

Q Now, let me ask you another question; you Were 
talking about and we started off on the question of shipping 
supplies in October; didn't you testify that the market 
was still short in October in Order 4 and that it was neces- 
sary to put some seasonal emphasis on the fall production ? 

A Yes, Z assume that we did at that time* 

Q Is that still your position? | 

A It is less short raw because we have had a tendofic;, 

to level out production somewhat since that time. Also, 
the class 1 utilization has been reduced since that time 
to now* We have a lower class 1 utilization than we had in 
1967 during the fall months so we have had an increase in 
fall production* 

Q But, is it still necessary to have emphasis 
on fall production under Order 4? 

A Well, the greater onphasis is on leveling 
seasonable production, not specifically on increasing all 
production per se* 

Q Could you answer la^ question? 

A Yes* 

0 Is it still necessary to have an en^hasis on 
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Band answared it. 

MR. WZNTORx He has not answered my queatione 
THE GOORTx I don*t think he haar X don't 
think he has. 

THE wiTMESSx The answer to the question* sir* 
is yes* but to a lesser extent than in the^ past. 

TEE COURTx Now, that is an euxswer to the 

question. 

THE WlTNESSx Yes. X assume I had said year 
if I had not, z'm sorry, your Honor. 

Q As a matter of fact, didn't you testify that 
the seasonal pattern of production in the Middle Atlantic 
region that is the Order 4 region* isn't it? 

A Yea. 
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.Of .^ 9 . iroproyed over the yea^a. and is now as level 

* • i 

C 3 the seasonable pattern of class 1 sales? 

A Yes* but the point that Z was making at that 
time was that the percentage high to low months were apprc»ci«» 
mately the same; the percentage of high months of production 
still does not correspond to the percentage of high months 
of sales and vice versa. We still have alight seasonable 
ijBbalances in that the high months of production is still I 
May I the high months of sales is different than May. We 
have shifted the low month of production from November to 
July so thetwe now have a much more even variation in pro- 
duction than previously. 

THE COURT: Mr. Winton^, would yoif be good enough-< 

^ I. 

you have read two statements, prior statements Dr. Eandf 
and X don't believe you indicated one. where you are reading 
from, page and so forth; I suggest that you do that for 
both of them. 

MR. WINTCN: All right. The present statement 

was read from page 716 of the promulgation record. < 

THE WITNESS What is the date on that, sir? 

MR. WINTCN: It was August 7. 1969; > * 

THE wrTNESS: Yes. sir. 


MR. WINTCN: The prior statement. I believe 


X indicated. 
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MZSS DAVIg: 737» yeSo you did. 

.^TBF.CO^T: What is it called; promulgation 
record it is called? 

MR. WZKTCXI: Vliat is called the record on ~ 
which the Secretary promulgated this order; it is in joint 

E}dilbit 1; joint E;diibit 1. 

< 

TRE COURT; By the way^ while are on joint 
BJdiiJait 1. Z am sure that none of you gentlemen expect 
me to read all these documents; so suggestion is whatever 
you want roe to read rrom that joint Exhibit Ip each of you 
had better indicate what pages you want roe to read; other- 
wise. Z will be on this case until next year some time. 

• 4 / 

■‘MR. HARRIS; Your BOROT. we had already prepared 
Xerox copies of the sections that we thought were pertinent 

•i 

and will submit them. Z assuroe. in a post-trial brief. 

THE COURT; Zt just occurred to roe last night 
you have given roe a task of a cruel and unusual punishment* 
and Z am not too willing. 

MR. HARRIS; Z might say the Xerox portions 
are considerably shorter than the box. 

THE COURT; All right. 

0 Wasn^’t it also that the main concern expressed 

by the producers* witnesses «diich the Pennmarva Co-op 

» 

called at these hearingsc producers in plant shifting during 
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Order '4 during. the„ flueh eeason? > .4 

A 2^at waa one of the concerns; Z don't know 
if that was the main concern; the main concern^ as I recall 
and always has been the main concern of ' dairy fanners* 
is the reduced class 1 utilisation. And Z think their 
oozscertt was first class 1 utilisation and then* secondly* 
things that were associated with that;;^ one of which was 
the shifting. 

Q Z asked you whether you did not testi^ as 
follows on page 739 of the record; you were then being 
questioned about the then current plan* ths present form* ■ 
before the amendment of the base excess plan under Crfsr 4? 

A That was the previous base excess plan that 
you are talking about* yes. . 

Q And the question ist "Were it continued in the 

present form* would it not continue to provide reasonably 

% 

level production in the market?* That was the question. 

A Yes. 

Q *A Well* it places emphasis on production; 

the base making months* and we< feel it were contLoued 
for an extended period of time* the entasis would jnnlt 

f 

in too much production during those months relative to the 
other periods of the year” 

MR. COPELAHOs The other m onths of the year. 
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Q "Other months of. the year”* 

A YeSf this was when we had the base making 
months in the fall and there was concern about the en^hasis 
of production — on production# during this time resulting 
in there being undue shift toward the fall tionths of the 
year* This has been described by many as the so-called < 
race for base* 

Q Z call your attention to the fact that yiiu said 
I " it were continued for a period pf time* right? 

A Yes* extended* extended several years* yes* < 

Q One of the witnesses the Cooperative Penn- 

mnrva group offered is a gentleman by the name of Lester 
C* Jones* was it not? 

A Yes* 

Q Do you know who Mr* Jones %ras? 

A Do I know whp he wae?- 

Q Yes. 

A Yes. At the present time he is president of 

interstate* But at the time he wae a dairy farmer* A 
director* cot pis sident* Be*a since been elected president* 
I might add* he le vice president of Pennmarva* 

Q He was asked at page 92Ss 

*Q On the statistics as a whole* although Z guess 
you have not seen those* do you know whether or not you 




SOUTHERN DISTRICT COURT REPORTERS . 

United States Court House 

(^01^ Square, N.Y.* N.', . 10007 TeLEPHOKEt QOrtiano 74Seo 




olh 2 (land-cross A 2Tf 

have out of .the Order 4 market or the Order 3 market or 
the Order 16 market? 

**A l*m not feuailiar with that. 

"Q You do not know how close you are to thiit^ 


248 


then? 


No. 


"A 

"Q So you are not sure that you concelv^ly do it 
in the market in the fall? 

**A No. This was in effect in New Jersey. It takea 
a long time for this to build up. It is not going to happen 
in a year or two or three or four.** 

Do you reneiiAser those answers? 

A Yes. 

Q And he was saying* was he not* that the feared 
increeute in ^S^ ^^ duction was not going to happen in a year 
or two or three or four. 

MR. COPELANDt JUst a moment. I'd like to 
interpose an objection* your Honor. Ha is eross-exemining 

i 

Dr. Hand on something that Lester Jones testified to* and 
X don't understand the purpose of that. It wasn't Dr. Hand's 
testimony. 

MR. WZNTON: Dr. Band is here as a representative^ 
S of Pennnuurva. Hiis is the president of Pennmarva — 

MR. COPELANDt I'm sorxy. Bo is not the 


aOLTHERN DISTRICT COURT REPORTERS 
UNITED States Court House 

POLBY Square, N.'* n.y. KXXF Telephones COrtlano 74560 



J 


1 


elh 3 


Hand-^ross A 278 


president. 


MR. WZMT.QCfs. . He .was the vice president of 


Pennmarva and the president of Interstate— 


THE WiTSlESSt Not at that time he wasn"t.~ 


Q He is, isn't he? 


A Be is now, yes. 


HR. COPEZiA 2 lD: Even 80, your Honor, X don't 


see how he can aro88**exaniine Dr. Hand on Mr. JOnes* testimon 


THE COURT: 1 have some difficulty with that 


myself. Mr. Copel<'md, I am afraid I have to agree with you. 


Q X will withdraw the question and ask it 


directly. 


Xt would bo necessary in order to have this 


effect that you wore worrying 2 d>out, you claim, of excess 


production in the fall to have it in effect for much more 


than three or four years. 


A Yes, an extended period of years. No doubt 


about that. 


Xt would not be an immediate result? 


A No, sir. 


MR. HINTON: Could we have a short recess, if 


your Honor please? Hy associate counsel hcs requested 


some things to dihcuss with ms. 


MR. KOLBER: Five minutes, your Honor. 
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THE COURT: I will give you. some tine. You 
can go out and have yotxr recess and come bacH<> 

MR. HARRIS: Mr. Winton^ do you have much more? 
MR. TCINTOH: I i/ill know when X ecme back. 

MR. HARRIS: Are you putting 00 ' 

MR. wiMTQSt No, no further testimony. 

MR. COPELAND: Do you have any (^jecticxi if 
ws talk to Or. Hand? I know you are in the midst of 
cross-escamination. 

MR. WINTGN: I think it would be best— 

MR. COPELAND: All right. 

(Recess) 

Q In your direct testimony you referred to some 
of the problems being mot by pooling standards# did you 
not# of plants# which you had described? 

A You mean as provisions used by Secretary of 
Agriculture in other orders? 

Q Yes. 

A Yes. 

Q That is the usual way of dealing with the 

problem under the orders; isn't it? To find out whidli 
producers are associated with the order by pooling standardsl 
for the plants? 

A Yes. 
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A Yea* ... 

Q Would that catastrophic situation have bf 3 ^ 

rectified if Order 4 simply adopted an eciuivalont Louiavill 
plan? 

A Well, it would not be as catastrophic as Z 
described* Hcmsvqx, the Louisville plan when once efjployed 
by a scgincnt of the .Order 4 roaidcet was found to be im- 
satisfactory eurtd, in fact, the Louisville (tlan in He%^ York 
has not in^rovod the eaasonal pattern of production to the 
extent that the base has in Order 4* So the Louisville plan 
does not serve the total market requirements* 

IHE COURT: Found unsatisfactory by whom? 

TEE WITNESS: On the basis of the actual per- 
centage change* 

THE COURT: By Whom was it found unsatisfactory? 
TEE WITNESS: By tho Maryland Cooperative 
Milk Producers t/hen th^ had a Louisville plan in the 
BaltiiQore market* 

THE COURT: You mean the group that tras supplying 
didn't like it; is that t/hat you are saying? 

Ti !3 yjlsoESSt Yea, sir* zt did not level out 
production* Ihe Maryland Cooperative found that it did net ^ 
level production to tha e»:tent that the plan Cnee* 

C The Secretary in this deciaiocx said the Louisvil 
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plan is a satisfactory way of leveling production^ didn't 
he, in his order? 

% 

h in Order 2, yes, sir, 

Q Now, he said in this particular decision jm 
Order 4, didn't he? He said tliat, did he not? 

A Z don't lenow, 

MR. EARRIS: Could he just for the record 
say vAiich decision? 

HR. WZNTQM: The May, 1970, decision. Z am 
reading from page 7936 of the Federal Register, colomn 3 
in the middle of the column it says "Both the base excess 
plan and the Louisville seasonal incentive pricing plan 
obviously C 2 in be effective in promoting a desirable 
seasonality of production in any particular market.* 

he said that, didn't he? 

MR. HARRIS: Objection, your Honor* Tbo record 
speaks for itself. X don't see what we are gaining by 
asking the witness, unless Mr. Winton is claiming this 

is not a proper copy of what the a dm i n istrator said. 

TH£ COURT: I agree with you ertiroely, Mr. 

Harris. 

MR. WINTON: On cross-examinaticn he said it 
was not satisfactoary, and I am saying that— 

THE COURT: You can point out %dia(t the 
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Secretary said» but you dm*t need to ask him if tho 
Secretory said it. obviously ho said it; lt*s in the 


record* 


Forgetting the other queatiens of %«hQther' 


the producers were satisfied with the leveling of pro- 
duction* so far as the catastrophic marketing situation 
because the difference in blend prices under the other 
orders was concerned* if Order 4 had a Louisville plan 
you would avoid tlie catastrophe you pointed out for the 
court* wouldn’t you? 

A If we had a Louisville plan identical 'with 
New York* yes* it would eliminate most of th«a* 

<2 You said you felt it was possible under some 
circumstances of plants coming in in October to reduce 
the blend price to Order 4 producers; didn’t you* in your 
direct testimony? 

A Yes. 

Q In this particular case with the producers 

involved hero* was that the situation? 

A I do not know* I do not know how the milk 
was accounted .for between Order 2 and Order 4* so Z can’t 


ansvrar that* 


Maybe I can help you in a hypothoticaX question- 
This is a specific ease* hi a l^otbetical 
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question maybe* but in this . specific instance Z can't 

ans\';cr it. Z don*t knar how tho milk was allocated in 

Order 2 when the milk was priced and pooled under Order 2. 

THE COURT: Z think what Mr. Ninton is trying 

to say to you* Or. Hand* he is going to give ^ou what the 

facts are and pose some hypothetical and see if you can 

answer it. Zf you don't know the facts* he is going to 

give them to you. 

Q Zf all of the producers of the plaintiff 

cooperative here had been delivering in Order 2 before 

cutd they switched to Order 4* to Johanna and Johanna's 

utilization was a greater percent class 1 aad the market 

A 

average in the Order 4* and the utilization had previously 
been assigned to Order 2* what would the effect be on 
the pool of Order 4? 

A Z can't answer based on that. What utilization 

had been assigned to Order 2? 

Q All the class 1 utilizations. 

A Zf it had all been assigned to Order 2, said* 

it would improve the Order 4 situati(m. .However* Z cannot 

visualize any condition or accounting procedure %Aiere 

all of the class 1 would have been assigned to Order 2. 

There would have been some class 2 assigned to Order 2. 

Zf there were any class 2 at Johanna at all. 
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Q If the percentage of class I utlllzatlKis 
at Johanna vraa greater than the Order 4 market pool and 
that it had been assigned pro rata to the Order 2 pool, 
wouldn't the effect of changing these utilizations from 
the Order 2 pool to the Order 4 pool be to Increase the 
level of the blend price in Order 4* 

A Hot necressarlly. xt still depends on tlie 
specific class 2 allocation. 

& Dp you see the calculation Mr. O'Brien made, 

that was offered in evidence ycisterday? 

A Yes. 

HR. HARRIS: Could WO just find out which one? 

MR. wmTOlix Yes, Z will get them for you. 

THE COURT: You are not xoerely doing that, Mr. 
Winton, for Mr. Harris' benefit, you are doing it for your 
ovm in order to protect the record. 

MR. WXHTQNt Yes, sir. 

Do you have Exhibit 12? 

(Banding) 

Q Z ^low you Ibchibit 12 which was received in 
evidence yesterday and ask you to examine it. 

A Yeo. 

0 Would you agree that under the facts shewn in 
that esdiibit the price in Order 4 was increased as a result 
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of tlie sdiift? 

• • • • • • 

IHB COUaT: You mean the. shift involved in this 

case? 

MR. wjHTOHs Jh this case# your Honor. 

A This particular transfer would have improved 

the class 1 utilization in Order 4# yes# 

Q Is it conceivable that a handler who was 
regula'ted by Order 2 could benefit at the ^pense of Order 
4 by shifting his plant regulation by appropriate steps 
to Order 4 in the period of October and Hovember a n d 
December of a year? 

A Yes* 

Q Will you explain how? 

« 

t 

A Well# principally the impact of cost of pro- 

curem^t for any handler who had class 2 milk# for cxarople# 
would inwove by condag under Order 4 in that the bulk 
tank milk in Order 2 is priced FOB the farm %^th a ten- 
cent credit for hauling; whereas in Order 4 the milk is 
priced FOB l^e plant. So vo^vould gain a procurement 
advantage by coming into Order 4 as conf>ared with Order 2* 

Q Is it possible for a handler to meet the pooling 
shipping requirements of Order 4 in the short mnneh* by 
getting predominantly class 2 mlUc? 

A It wouldn't have to be predooiinaatly class 2. 
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Lot .us soe if .we can't talk on the sai&e plane. The way 
the ociualization works under the pool Is when a handler 
pays in the class price he gets credit for what the iHinimom 


price is that he has to pay the producers. 
A Yes. Bd gets credit 


utildLzation pricei 


price. 


Ee gets credit at the blend price? 

That's correct. That is his utilization 


That is not his utilization price. That is 


the price he has to pay his fanners. 

A I think you are misspeaking. What he gets 
credit for is the utilization price. It is debited for 
the blend price and the difference between the debit and 
the credit is what he either pays into the pool or takes 
out of the pool; 

Q Maybe we are using the words in different 
context. Be has to pay into the pool for the milk 
at the class prices and it's that obligation is diminislied 
by what he is supposed to pay his farmers at the blend price 

A That's correct. Or that obligaticxi ma^ be 
inesreased if he is- above the market average. Be may have 
to pay into the pool rather than take out. It's a debit 

I 

and credit operation. 

Q The thing that reduces his pool obligatica is 
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the amount, he has to pay his farmers as the mininnua 
price, isn't it? . 

A Ho, sir. Uis pool obligation does not change. 
His pool obligation is the difference between his actual 
utilisation and the average utilization of the market. 

0 1 chow you E>diibit 10, which is a calculatioa 

of Johanna's pool obligation. Handler's pool obligation 
is the amount at the class price, right? 

A Yes, lino 14 is his net pool obligation. 

Q It soys credits hero, does it not? 

A Yes. 

Q Isn't one of the credits the producer milk 

base at uniform price — 

THE C0UR& Mr. wintem, you are not intimidating 
Dr. Hand, but you don't have to hover over him that way. 


please* 


MR. wnrPGNi I cannot re®d it, ^f your Honor 


THE HiTHTSSSt lhat's right i He is not dis- 


turbing me. i. 

MR. WZHTQH: Or. Bond and Z are old friends. 

We are not hostile. We have appeared at hearings many times 


togethor* 


THE CODRTs All right. 

Lines 15 and 16, which are entitled credits. 


I 
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give the handler a oredit against hla pool obligation 


which was at the class price for the producer milk at 


T 

the base and lekceas uniform prices; isn't that right? 


So that we tmderstand« that is what l was 


trying to get, 


I 

And his net producer settlement is the differeniL 


between those two. 


Which may be more or less# in other words*— 


That's correct. 


However— 

l/J 

TBB eewRBs That is the utilization that x 


was talking about, utilization of producer milk. 


A handler# whether under Order 2 or Order 4 


in the production area would have to pay# wouldn't he# 


a competitive price to get this milk# which would 


Well# again %re axe talking about a price 


on an annual basis. Wa axe not talking about a day to day 


price. 


When you buy milk from a producer you have to 


keep it competitive; he wouldn't get# would he# aa «» 


allotrance from the pool as these credits# the amount he 


had to pay the producer to get iOm milk competitively? 


Ho. zf bo had to pay a parsoiium or if he had 
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to pay hauli|ig.» that .vrould be an added cost, is that what 
you have refercacre to? 

Q Yes. Actually It's unlikely, isn't it, that 
it would ever be to the advantage of a handler to ihift 
from Order 2 to Order 4 in the fall season. 

A That is the most advesitageous tine to do it, 
as Kr. O'Brien pointed out, to shift from Order 2 to Order 
4 in the month of October, niat is the most advanteigeous 
time to do it. And if it is going to be done, it's likely 
that that is when it would occur. 

Q Let me ask you: when you said it was the 
most advantageous time, you mean it's the time on \ifaieh 
Order 4 imposes the least penalty, don't you? 

MR. COP^OtAUD: Objection, your Honor. He 

is using the word •’penalty" here again. Don't characterisei. 

THS COURT: What, advantageous? 

MR. COPELALiD: No. He used the word "penalty. •• 
I am objecting to Mr. Hinton using the word "penalty. * 

THB COURT: z have used it. It is clear to me. 

MR. COPEUUID: Z b^ your pardon. 

TEH COURT: That is the only way I can under- 

* / • 

stand it. 

A That is the tins it irould be most advantageous 
or# as you state, impooo the least iinposition on the 
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handler, yes. . .. 

Q Isn't It also the time, when the czedlt. that 
the handler would get from the order 2 pool for the blend 
prices would exceed the credit he would get under the 
Order 4 pool? 

A Stated another way, that is the tiioe nezmally 
when the Order 2 payout is greatest, that's correct. 

Q So that if there was a shift of regulation 
freno Order 2 to Order 4, that wouldn't be riding either 
pool, would it, or taking advantage of either pool? 

A under the present provisions, that's correct. . 

HR. wniTOHi That is all. 

BY^ COURTS 

Q I think that the way I understood your testimoci 
was that one of the justifications for the penalty— Mr. 
Copeland — against n&it producers coming in was tho fact 
that they could come 1*3 in the flush seMoe end glut the 
market and leave in the short season and leave in the 
short season as milk was needed. 

A That is Mie of the circnmstances that prevailed 
before this plan, yea, sir. 

Q That is the cizeumstenoe that Z understood 
you " to say that this plan wee designed to prevent. 

A One of them, yes, sir. 
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. . Q. Ona of th^« all right, in this particular 
instancOf as Z understand it, these people came in in 
October and are now under — and you will explain it to 
iLd a little further if I do not understand it — penalties 
or whatever as against old producers in Order 4; and 
they will be under that until Mauteh of this yearr is 
that correct? 

A Yes# sir* 

Q Thereafter# that X think# and this is as 
I understand it# they will then be free to be up with the 
old producers during what is described as the flu^ season. | 
How <3ocs this particular way that it is operated give 
the kind of protection you tell me it wcs designed to 
achieve? 

A They will be in for the entire xnarketing seasod] 
in other words# they will have the base for the entire 
year# not for only the flush season* 

Q Z kn(x« that# but then when the flush season 
coBoes they would be on the sane level as old producers* 
wouldn't they? 

A That's correct* Aud at that tine the 
prices then dropped In all of the other markets# and 
they will not bo encouraged to go to the other naxkets* 

They would be encouraged to stay on Order 4 for 12 mo nth s* 
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So It bocrapea a matter, of in a 12«^onth period, th^ . 
will obtain enough money over euid above a blend price 
in Order 4 to pay for uhis five**{aonth period in vdsich 
they were **pcnalized.? 

m other words, the added income over Uie 
12 -month period will about compensate for that five** 
month period of delivery. So the incentive is to stay 
in Order 4 for the 12-roonth period. That is the first 
year. 

After that from each year from then oa out 
they are able to obtain about a 20 -cent higher price 
for base milk than a blend price for the market. So the 
reward then Is to stay on Order 4 until the order is 
changed. 

TEE COURT: All right. I wen *t pursue the 
matter any further, but that is one of the issues i want 
counsel to addasss themselves to in post>*trial memoranda. 

Anything further? 

ISR. wiETFOGlt Z would like to ask this one 

question. 

CROSS EXAiilBATZOV 
BY MR. WZUTONs 

Q This five-month penalisation W.jen the now 
producer comes in. ho never gets that money back as 
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coiipared with, other produco.r8 who are under the order? 

A He gets a reduced base compared, to what iRj.ght 
lave been his historical base during that period of tinov 
that's correct* Ke never gets that bese made up as such* 
t-tfliat he gets is a higher inconte for his base milk the 


following year* 




Q Ihat is all producers get? 

A Yes# sir* 

Q But he nev r gets back the amount he lost for 
the five months which he entered as against other producers! 

A If we had a blend price program he wouldn't 
have gotten the same situation cither* 8W‘ it *8 not a total 
loss in the sense you are using the wr- d* The answer Z 
believe is yes* the way you framed the queetion* 

THE COURT: Theuik you* Doctor* 

(Witness excused) 


* 4 - 
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coPBLZUfJD: Your Honor* the intervening 

defendant roste. 

M3B CODSTs All right. Anything further? 

MR. HARRIS* Ho, your Honor. Wie governnent 

rests. 

TH3 courts As you gentlcanen know, the issue 
that is present here -- i think some of you have different 
concepts about it — but I suggest you deal with little 
problem as well as whatever else you think is pertinenti 
but the issue that i think is present here is the question 
of discrimination against new producers who en ^i*** the 
market and the justification for that in terms of the 
economy of the Order 4 market and competition and oo forth* 
that is one of the things that seems to me to be the issue 
and l*d like that issue to bo briefed in a post-trial 
memorandum along with vdiatever else you have in mind. The 
plaintiff has indicated to mo that th^ will deal more 
extensively with the qr.estion of the jurisdiction since, 
obviously, that is a critical question here ««hich we will 
have to consider but— with that in mind, then I don^t mean 
to say that l*m restricting you to those things — X sm 
merely trying to point out the things that to nm seem 
critical. 

There may be oUier things after I read 
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transcript: that l will finJ to ba Important, but those 
aro tho things that strike ino. right now. 

T4hat is the time element, Mr. Winton, Mr. 
Harris and Hr. Copeland, to the e^ctent that you leed in 
order to file these briefs? How much time do you think 
you want? 

MR. WlHTQH: t^e would like ad>oat two weeks. 

TEB COURTt The trcuiscript will be ready 
Monday. Would you like about two weeks from Monday? 

MR. MTSTOSt I think if we take two weeks 
from today because we pretty much know what is in the 


transcript, 


MR. HARRIS: Are you envisionirig simultaneous 


treutsfers or sort of a sequence? 

?HE COURT: Oo you want them simultaneously? 
Whatever time we agree upon for filing briefs they will 
be exchanged the same day and then each of you — .well, 
not each but you and Mr. Copeland on the one hand and 
Mro Winton on the other will be given about a week there- 
after to answer anything you think and that will be done 
simultaneously# so we will set two dates for exchange 


of brittfs. 


HR. COPELABD: Of course, .whatever your Honor 


would prefer, certainly i would lOiide with it. z had 
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hoped for a little time, 1 expect to ke out of 


the country the entire wtok of ifebruary 12th« 


THE COURTS Wall, as Z understand it, the 


Secretary entered an agreement and I don't think the 


guection of time is critical to the plaintiffs in the 


action and i am not going to pressure that far. You can 


go out of the country but as far as i am concerned the 


point is when will it bo convenient for you and ttc, Hirris, 


that is what i really want to know. 1 will set a date 


convenient to everybody. 


MR, CCPBLAMbt To bo perfectly honest, your 


Honor, I had hoped for at least a month. If that is too 


long, whatever the court feels %/ould be appropriate, I 


am willing to abide by it. 


THE COURT: Mr, Harris, Z am trying to get 


a suggestion from you. 


MR, HARRZSt Z am looking at toy calendar. 


your Honor, We were thinking of 30 days because I am in 


the middle of another trial which has been going on for 


a week, and will be going on for another week so that vould 


be the 26th. 


THE COURT: Today is the 24th, You ere 


thinking about something like the 2oth cf Uhruary? 
^ time enough. Hr, Copeland? 


-A 


SOir'hFRN DISTRICT COURT REPORTERS 
lAifTio States C&oi^t House 
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. tm. copELMID» Yes,, your. Honor. May. r. 
xpalcc a suggest l.on. as to a date so that we would have 
a weekend in there; may X suggest Monday^ tlie 26th? 

Would that be acceptable to everyone? 

THIS COimT: That is agreeable to me. 

MR. mmRISs Fine. 

THS COURT: All right; briefs in chief on the 
26th for all p^rties to bo served and then on Marcli the 
5th, X will give you until March the 5th to file tJjo briefs 

MR. HARRIS: Thank you, your Honor. 

MR. WXHTOJ: Your Honor, do you want to hear 
oral argument then or what is your preferoice? 

TE8 COURT: X don't really think so. X 
will tell you V7hat to do; it might be helpful but my 
thinking right now is no, but X would not foreclose that 
possibility; those of you who fool, if you feel that oral 
argxuDcnt v;ould be helpful to yimr position then indicate 
it to me in the briefs you file and if X feel it is going 
to be helpful X will do it; but X had in mind, as e iiatter 
of fact, is for you to gear -- oh, X forgot — included 
in the briefs X wfinc proposed findings of the facts 
and conclusions in addition to the briefs themselves, 
but X wanted the briefs, of coarse geared to the 
transcripts and to the exhibits and It would appear to 

SOUT>^ERN DISTRICT CXXIRT REPORTERS 
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. W_5 . 

was that* oral a3;guiRsnt nay not be helpful* but I an 
willing to* ix it would bo helpful* then say so in your 
briefs and I will consider it* 

MR* umTOUs Could we just say word now 
and then not have any argument? Jtist to express our 
viesir of %diat we think the Issues — it will only take 
three minutes* 

TES COURT: X think Z have heard that and 
I have read your paper s? very well* 

MR. WEisrTOMt J wanted to add one thing* 

if I can* 

TBS COURT: All right* 

MR* WBJTGK: I think the central issue is 
discrirrJLnation and if we win on this* the other issues 
v/hich we briefed are not important* but if we don't 
i'^uccacd in persuading your Honor on that* thm there are 
the subsidiary issues* 

THE COURT: Z cun perfectly aware of that* 

Mr* Wintem* and z indicated to you Z was not restricting 
you to that at all* Xt seems to me you made very clear 
what you regard as the issues in this case* Z think 

I 

sometimes it is kind of difficult* but z reed* 

• « 

All right* z thlxkk that is all* Thank you very 

much* 

50U7>IERN OiSTRICr COURT REPORTERS 
Unitsd States Court House 
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UIIITSD STATES DISTRICT COURT 
SOUTHER.*! DISTRICT OF IISV/ YORK 

X 

DAIRYLEA COOPERATIVE, INC., 

Plaintiff, 

-agalnst- 

EARL L. BUTZ, SECRETARY OP 
AGRICULTURE OF THE UNITED STATES, 

• Defendant, 

PENNHARVA DAIRYMEN'S COOPERATIVE 
FEDERATION , INC . , 

• Intervening Defendant. 


IT IS HEREBY STIPULATED AND AGREED by and between 
counsel for the parties to this action, that the statements 
of fact contained herein are true for the purposes of this 
action, it being understood however that no party waives the 
right to any objection to the admissibility at the trial of 
this action of any or all of such statements of fact/to offer 
further evidence. 

1, Plaintiff is a cooperative association of dairy 
farmers duly organized under tfje laws of the State of New 
York with its principal place of business in the County and 

City of Nev; York. 

2. Plaintiff has approximately 10,000 producer 
members. Approximately 890 of its members are regulated under 
Order *1, v/hlch is approximately lOJI of the total number of 
producers so regulated. Approximately ^,900 of members 


1972 Civ. No. !!653 

R.L.C . 
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are reculated under Order 2, \:hlch Is approximately 2355 of 
the producers so rof;ulatcd. Plaintiff’s other ner»bcrs ship 

to other markets In the Northeast. 

3. Plaintiff Is a qualified cooperative under both 
Orders 2 and ^1. All of the milk which Is the subject of this 

action is pooled under the provisions of Order and Is sub- 
ject to tha provisions of Order Plaintiff Is authorized 
to receive from the Order ^1 pool the sum of the payments 
which would be due Its Individual producer members In respect 

• , I , 

of the milk delivered by them under Order ^1. 

Attached hereto as Schedule 1 is a form of 
contract' which is representative in the first eight numbered 

I 

paragraphs of the contract betv;ecn the plaintiff and its pro- 
ducer members subject to minor individual variations not 

pertinent to this action. 

5. Plaintiff receives payment under Order *1 for 
all' of' the milk marketed by it for its producer members in- 
cluding the milk which is the subject of this action. In ac- 
cordance with its contract with its producer members, out of 
the proceeds of all the milk and milk products marketed by 
plaintiff for its producer members, plaintiff pays to each of 
the farmers whose milk is Involved herein an amount equal to 
•the Order 2 blend price subject to differentials established 

• 

by its Board of Directors. Among the differentials established 
by the Board of Directors v^as a deduction representing in part 
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the cost of the operations of the cooperative. Any recovery 

• • 

in this action, if so applied, would reduce the deduction 
from the milk checks of all plaintiff's producer members. 

I 6. Historically, milk sold for fluid consumption 

has commanded a hisher price in the market than milk of the 
same quality used. for the production of dairy products. Pro- 
duction is lowest in the fall and winter (the 'shbrt season), 
and greatest in the spring (the flush season). The dairy 
herds necessary to satisfy milk needs in the short season, 

; produce surplus milk in the rest of the year. In the absence, 

' of federal regulation, chaotic marketing conditions and de- 
structive competition amongst producers resulted with each 
producer cutting his price to economically low levels in an 
effort to obtain the fluid milk market. 

7« The essence of the statutory scheme adopted by 
the Congress in The Agricultural Marketing Agreement ’Act of 
1937 (the Marketing Act) to deal v;lth this problem is to 
provide for the payment of a uniform price to all dairy 
farmers (producers) whose milk is sold to handlers regardless 
of the use (l.e. as fluid milk or in manufactured dairy 
products) to which it is put by the particular handler to 
whom they sell, subject only to specifically enumerated 
adjustments relating to volume, market and production 
1 differentials, the grade of milk, the locations at which de- 


t 


A 304: 


Plaintiff's 

Trial Exhibit 1 - 

• 

Stipulation 

of Certain Pacts 


livery of the milk is made to the handler, and specified 
seasonal adjustments. 


8. The statutory scheme envisions the promulgation 
of regulations — called "Marketing Orders" - by the Secretary 
of Agriculture of the United States. The Secretary has 
promulgated orders govei'ning the marketing of milk in 
various geographical areas of the United States. Each order 
covers a particular marketing area. 

9. Order *1 (a copy of which as currently in effect 
is being submitted to the Court) promulgated in 1970, covers 
marketing in the District of Columbia, the State of Delaware 
and certain counties in the States of Maryland, Virginia, 
Pennsylvania and Southern New Jersey - basically Philadelphia', 
Baltimore and V/ashlngton, D.C. Order 2 covers marketing in 
New York and Northern Nev; Jersey. Plaintiff has for some 
time been marketing under Orders 2 and 4 milk produced by 

its members. 

10. The total number of pounds of milk marketed 
in 1972 under Order was ij.5 billion pounds, and under 
Order 2 v/as about 10 billion pounds. 

11» The basic features of the pricing structure 
under both Orders ll and 2 are as follows; milk sold by all 
producers to handlers regulated by the particular Order is 
divided into classes based on use. Milk sold for fluid use 


I 
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carries the highest price — Class I; milk used to manu- 
facture dairy products. Is assigned a'lov:er price - Class 

II. These class prices are announced each month by a 
market administrator who is appointed by defendcint to 
administer the Order. There is a separate market administra- 
tor for each of the Orders. 

« * 

12. Under each Order the total amount of milk 
used monthly in each class by all handlers under the order 
is determined, and then multiplied by the applicable class 
prices. The total is then divided by the total number of 
pounds of milk in both classes. The result, called a uniform 
price, is subject to adjustments one of which is a seasonal 
adjustment which differs between Orders 2 and 

13. Each producer or if he is a member of a 
qualified cooperative, his cooperative receives the order 
price as so adjusted for the pounds of milk delivered by him 
to handlers under the respective order, regardless of the 
use made of the milk by the particular handler to whom the 
producer sold his milk. The handler hov/ever pays for the 
milk delivered to him based on his class use; and any differ- 
ence betv/een the prices so payable and the uniform price paid 
to the producers delivering milk to him, is adjusted through 
a fund - the Producer Settlement Fund - maintained under 


the Particular Order. 
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Order ^ provides for a Base-Excess plan in 
Sections 100i<. 90-1004.96 which determines the actual amounts 
payable to the individual producer (or his cooperative). 

These provisions are the subject of this action. 

15 . Under the Base-Excess plan of Order 4 the 
total number of pounds of milk delivered by a producer is 
divided into two categories, namely "base" milk on the one 
hand and "excess" milk on the other. For base milk, the 
producer (or his cooperative) receives a higher price j for 
excess milk, a lov:cr price. 

16 . The market administrator for Order 4 is re- 
quired to compute the base for each producer pursuant to 
the applicable provisions of Order 4. 

17 . The prices for base and excess milk are 
arrived at as follows: 

Excess milk is assigned to Class II and 
priced at the lower Class II value. Base milk receives a 
higher price determined by subtracting from the total value 
of all the milk in the pool (both Class I and Class II milk), 
the amount of excess milk at the Class II price. Thepprlce 
for base milk is thus a blend of all of Class I and only so 
much of Class II milk as is not assigned to excess milk. 
At<-ached hereto as Schedule 2 is a schedule showing the 
uniform base and excess prices and the v/eighted average 
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blend price under Order U and the uniform prices under Order 
2 for 3.5? butterfat milk for each of the months January 1971 
through December 31^ 1972. The prices under Order ^4 are 
f.o.b. plants located v;lthln 55 miles of Philadelphia or 
within 75 miles of Vfashington, D.C. or Baltimore. The 
prices under Order 2 are for the 201-210 mile zone. The 

base price is, as is there shov.'n, much higher in every month 
than the excess price. 


18. Plaintiff has for many years supplied most 
of the milk requirements of Johanna Farms, Inc., a dis- 
tributing handler located in Flemington, Hew Jersey, \iho for 
some years has been and is subject to regulation under Order 
The business of said handler has for some years now been 
grovring, and as a result, so did its milk requirements. 


In the months of May, June and October 1972, plain- 
tiff undertook to fulfill the Increased requirements by shift- 
ing additional milk produced by its members previously regu- 
lated and priced under Order 2 in such quantities as resulted 
in such milk becoming subject to pricing under Order 4. 



The milk of these producers thereby became subject 
to the base and excess plan of Order and having made no 
deliveries for v^hich base period credit is allov.'ed under Sec- 
tion 100*4.92 of Order *4 during the prior August through Decem- 
ber 1971 period, these producers v;ere accorded a percentage 


/ 
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base under Section 100*1. 92(e), instead of a base determined 
upon their ov:n production, • 

19. There v;ill be annexed hereto as Schedule 2 
a schedule (to be added by supplemental stipulation) shov/- 
ing plaintiff's members v/ho shlTted into Order *1 in May, 

June and October 1972 and showing, for each such producer, 
his deliveries during the period of August-December 1971, 
v/hat his base would have been if based upon those deliveries, 
and also showing his deliveries during each of the months 
May -November, 1972, the amounts received in respect of such 

deliveries upon the basis of the order bases assigned pur- 
suant to Section 1004.92(e), the amounts which would have 
been received if his production base (based on his prior 
. August-December 1971 deliveries under Order 2) had been 
applied, and the difference between what was received by 
them under the assigned base and what would have been re- 
ceived under their production bases. 

All such data shall be subject to audit by 
the Market Administrator of Order 4; but this shall be 
without prejudice to a determination by the Court as to the 
date from which interest, if any„shall be payable. 
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20. The provisions of Order No. ^ were promul- 
gated by the Secretary through a rule making proceeding 
which Included: 

(a) Notice .of Hearing published July 9, I969. 

(b) Public Hearing held in Baltimore August 
^ and 15, 1969, and at King of Prussia, Pa. 

on August 18-22, I969, and at Friendship, 

Md. on October 30, I969. 

(c) Receipt of Briefs filed by Industry 
members. 

(d) Issuance of a Recommended Decision 

V 

by the Secretary published in Fed. Reg. March 

16, 1970. 

(e) Receipt of exceptions to the recommended 
decision by Industry members. 

(f) Issuance of a final decision published 
in Fed. Reg. Hay 22, 1970 (35 F.R. 792»<). 

21. A certified copy of this rule making proceed- 
ing including a transcript of testim.ony and copies of ex- 
hibits received has been filed v;lth the clerk of this court. 

22. A copy of Federal Order No. ^ in effect March 

1, 1972 is attached hereto as Schedule 3. 

* « 

23. A copy of Federal Order Ho. 2 in effect 
January 1, 1972 is attached hereto as Schedule ^1. 


t 
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2^. Annexed hereto as Schedule 5 is a true copy of 
a speech delivered by Mr. Herbert Forest, who at the time of 
said speech held the office described in said Schedule. 


BOTEIN, HAYS, SKLAR & HERZBERG 


-^WAtCorney.'V for Plaintiff 
UAIRYLEiV COOPERATIVE , _ INC . 


WHITNEY NORTH SEYMOUR 
U.S. Attorney for the Southern 
District of Nev/ York 





By 

Attorney for Defendant 
EARL 1 . BUTZ 

SIMPSON THATCHER i BARTLETT 


By. 






3z 


Attorneys for yintervenins 
Defendant 

PENNMARVA DAIRYMEN'S COOPERATIVE 
FEDERATION, INC. 
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' Comparative Prices Under Order ^ and Order 2 

scn-DULE 2 

PART I (R?: 117) 


I 




Base 

Price 

ORDER k 

Excess Weighted Av, or 

Price Blend 

ORDER 2 
tlnlf'orm 
Price 

1971 


P.O.B. Market 


201-210 Mile 

Jan. ' 

• 


<6.60 

<6.07 

Peb. 



<6.61 

<6.04 

Kar. 

<6.8«J 

<«I.65 

<6.64 

<5.86 

Apr. 

<6.81 

<«».69 

<6.59 

<5.65 

May 

<6.65 

<«I.67 

<6.41 

<5.47 

June 

<6.59 

<‘1.67 

<6.39 

<5.38 

July 

<6.69 

<*».82 

<6.52 

<5.92 

Aug. 

<6.63 

$'1.89 

<6.46- 

<6.27 

Sept. 

<6.83 

<‘1.91 

<6.64 

<6.44 

Oct. 

<6.85 

<4.90 

<6.66 

<6.44 

Nov. 

<6.93 

<4.92 

<6.74 

<6.43 

Dec . 

<6.96 

<5.01 

<6.75 

<6.24 



Simple Average 

<6.584 

<6.018 

1972 





Jan. 

<6.96 

$4.98 

<6.71 

<6.17 

Peb. 

<7.05 

<4.98 

<6.79 

<6.21 

Mar. 

<6.95 

<4.91 

<6.77 

<5.89 

Apr. 

<6.75 

<4.82 

<6.57 

<5.62 • 

May 

<6.81 

<4.79 

<6.56 

<5.54 

June 

$6.77 

<4.86 

<6.59 

<5.50 

July 

<6.73 

<4.95 

<6.61 

<6.06 

Aug. 

<6.85 

<5.11 

<6.71 

<6.64 

Sept. 

<7.05 

<5.11 

<6.90 

<6.88 

Oct. 

<7.13 

<5.21 

<6.97 

• <6.97 

Kov. 

<7.25 

<5.33 

< 7.08 

<6.87 


Dec. S7.?6 >7.0< 

Slmole Averattc S 6 .06'^ .016 <6,777 

Source: Market Administrator's Price Announcements 
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Plaintiff’s Trial Exhibit 5 “ Order ^ Report for 
October 1972 for Honesdale. Pennsylvania Plant 


•a:* »•« 


VKItCB STATES OCrASTIXNT OF ACniCl'LTIIAC 
A^icut tiir.ll Viilirting Scrvict 
04lf7 DlrUlnii 

IIIDOLE ATLAMIC MILX M.MIKETIiNC AflEA 

FcOeral Order f* 

BCPOir OF BECCIPTS A.1D UTIltZATIOJI 


>»fiV’l 0 i972 


ree« tmmto 
•cQcrr 

49.«)ur 


Oal.vloo Coopj.-atl»o, too. ' ' aTH • 
1230 Drood.a, , ' 

Oa. T.rk, KT lOOOl 

, .•IlUiXsi;; 

U. . -UJ- 

nrcETPTS 


aID . 

a Bellror Montb 


Bellrcrr Soatli 0 CT 1972 

Pleat Ucellon/^birs^iif^ 



• Wi.s or xs;m i;cds**Ts 

{•} &ptifit4 mik 

fk) OU«r Or«l«!f 

CO OftM fmt mf M«r«« 

14) rtr«* i« UMsiitrf 

Ct| fr*** •ikpp iirM • fliit4 •ilk •r«4««t •% 

rettipit r«# 

If) 0«tr]r Ur •cWt ••rktip 


I ffCUrc p-i.|fr It.- pr rvH'i t./ u». c at U 

jnC U tf»« tornl or r/ Otiltl to o iwo. . 

•SUruert. 

•••• •! liM4l«r ' 

till nvint riuu vit, m» k ooiitto w 

f«’r?|Ao MAO Vll 


(4) IhifMiifiO poortoo 
U) fr^Ucer k«r«41epf MUr •«• 00400 
III G»«trp«tAipl ArtTktf 

!i! r'!l*!l '-rrlr rl«i«» 

!i! '**•»•, m9>i*r f.Uni (i-ili«i4aol kop41oo aMlI 

U pteivUittl a^rplp Ol-pio tWIkI ro#i| 

11 Jr"'*'***'*^ “Trlr lr»t«|rdl 

Ul Ot^c cflrr rl'«l> cUriiliri rritrd ie.lt| 

Ul Otkrt •r.Irr rla.it tat cia.aiC.fJ e r'xrd IKItl 


lit rri .ri riAil.'li..e iiaci'aUa a <1 at.; •.rttl.i, • u-.| riMara 
t.rra.1 ^ le././ a-Zjia/J^ 


«r« 17 er 
u ein 


ir.ttaa «.>aj^.y. ,, 4 i|f^l...j.j«aia.( ■ L 

nt HMsn ACMIAISrUXT C.»* :iJjrPX!!i-fcw’t:FaSM/siT/rtlO • M 


I 













A SI** 


Jt 


Plaintiff's Trial Exhibit 5 - Order ^4 Report for 
October 1972 for Honesdale, Pennsylvania Plant 




fcWvit •. kovtv ns'osniol 


MITILIZATIOM 


.Hone. . '^^O. 


BnQHBm^S ^BS^I^SwQ I 











A 315 


Plaintiff's Trial Exhibit 6 - Net Pool Obligations 
for October 1972 for Honesdale, Pennsylvania Plant 


■ Bjlr/loa Coo». J •^llvo, Ino. 
inro DroaJvsy 
How Tor^t, NT 10931 


OCT 1372 


\ 


POOL OBLIGATIONS 


PRODUCCn SETTLEMENT FUND 


KINDLCX'S TOOL ODL I CATION 


nioliuci 

POUNDS 


I'Rice 
pen cwT 



aiAr.cts: 

1 I Clnsn I Prc-iiir-r Milk (l.lnr aP. rC-!1 


Clsr-k I O'^'i'crntlve Milk ^irOl.Dfc), llft-1, Prli, n, l.lrt* IS 


»!<» L'»'‘nll'''i Plffrfnll^l on Pro'itiC'T A Coop, nllk. rlnr-k I 


Cl II ri rNncrr nllk ll . lnr N?, PC-g ) 

CUi!> II Om pcmtlvc nik (A lOai.O(e), im- 4 , Etii. a l.lliff 13 


Cl k'-i' I C*'*‘r-ir** (At tpr'.l) ~ 


Cla'« II Ovrr.irr (Alliv'M 


(11 rrrl P-l I very PI ffrf.-ntlnl - 0»»Tnri» 


Lc*k: l^r.iMrn (11 f frrrnr.liil - Cln-.n T overnri’ 


N'rln'.iKIrnl Im of Pilk C;«'nlnr liirmtory to Clo'i*! I 


Romlii i! |n!t of P.ii kn'Trt orirnlnr |n»rnlnr» (plii« of nimi.i 


Olhcr Fniirr»* Milk iir.olrno'l CloMti |, (i inOI.NO(il) 


IS llOlliff S'mrrr (•-- k o iMlropil Clojio I V lOOI.Cn(o) 


M I Nol P'lol Olillr.itlon ' 



f'/ 



Pro'lu'-rr rl 11; ryopsi nt Cnlfom Prlrr (or rjror.* nllk 


COopornllvo ollk Imoo Al I'nifom Price for Naoc nllk 


rorper:itlv" nllk-oACQ-k of I'nlfoi-i I'rlfo for eicroA wllk 


I, CAS l,)i>-Allon iHlferenllals Producer ui4 CDooerRllte 

• Ilk (I.Inro IS OO'I IT) . 


Ollier r..iiipre nllk • l.lne IS .'•elrlileci cycrAro price plim 5f 


.»';a l.'ieol Inn ill (ferriil I bI on l.lnr 73 


■pilel I.lneit IS Ihni 21. 


(irl pro'i.icer l.eltlrnrnl Funil I.Ino M Irrn 22 



tlurncQvj rreili i 


?4 

• 



2.S 

Audit Adjustnrnts; 

chArit* 

credit 

1 1 

20 

TOtnl Producer Settlrornl Pund: 

PAyoent due on or hrforc Ihc IStk (Iny of (he nonth 




PAjrent lip Mnrket /.(l.slrlctrntor till bo undo on or 
belore Ihc ITlh d.\y of the ponth 





• nCDUCTIOM FOR MARKETING SERVICES 


NinT'c’^rr prniluecr rrrolntn, Pchedeir A • I.Ino ? 


Audi I Adjiul.-nnln: 


clmipe ( I 
credit I *•” I 


Total psrkrlliir, Cervlern )Mnd: 

I'r.ie'iii due on or hemre llie 20lli dsv of tlie nonth 



ASSESS.'AENT FOR ORDER ADMINISTRATION 


lll'roHifCcr n<*cr|pi«, prhMilr A-l.lno 5 «*trrnt a OiAnTAtlvp iinrtrr li)0*.0(c) 


l.^vrivilk •ruA'.frrH In VmoI rirtitn It a I vf Aj'rtnMnr: a Ainnt 


KfcctrtA fi»' i rof.pp'ril Ivr • f} ICOl.Dfr.) • n. Mpa 15 


ivtU frp»^ « |2.iP,| niiri.'il*’*! hi- a r'*^?ArAHv^ A~*octAHCA 


I nih«-f n ji fc I * l.lf'-A 17. Phi 13 




— lit M.lrr SJ S l.lne i-T 


/.•iilll A'llii'l I'dln; 


tl..rt:e C:rj 
etrdit (~ 1 


Tolnl A ! Irl -irtUvc liiiid: 
p.Bvni' l or Pyfore Ihr 2'''l: C't of Ikr ponth 


TjIaI li'ir I'likrl Ade|iili.l.r.il.ir; 

i:t'lir.|\e lit inj cir.at djo fres t!nll.e‘. /.(!Tlnl«lr;.tur for prodicur e'.tlirnmt fund 
or 1.1 1 • 


I'lOAie !i..e..| tNee.k tnrelilo lot 
rcei;;Ai mix lior.Air /.utittisritATOs 


Moll to: 

fPdorr.l Milk H.irkrl /.il.ninl tirolor 
100 llerUi Leo SIronI, SwUP J20 
Aloirndrlr. VliflInI* 271IN 









































Plaintiff's Trial Exhibit 6 - Net Pool Obligations for 
October 1972 for Honesdale . Pennsylvania Plant 


■•c-i . 


CLASSIFICATION OF l'l?OnuCi:« MILK 


CLASS I POUHDS 


Pii t trf f .it 


CLASS II POUNDS 
All I Ipfl.^l I Sliin 





TVITAI. lITILIZAflON CPC- 1 Llnr* J ♦ 14 A 3 ♦ 131 


Sl'BTriACT nil- 4 Sch citile C Tlrpt 

Arrfipt* fr>« Other Order Plont* Clnr.nl tied h Priced 
Oipllrntrd hr sIwllHr rhlpncnts to Hnne plnnt 


5hrlnliiir.e As.-ilrnrd Cli>si II Cpc-1 - Line 12) 


Receipts P.icksrcd Certified Milk A Eicrpt Milk • 


Receipts Pkc- fluid Milk Other .Orders (Cicept trpe k) 
Lesror of 2S or llnlnnre Rcnnlnlni 


Rm.nlnder not ded'ictc.1 on Line 3 


Derlniilnc Inemtorr Pkc. Fluid Milk Products 
(IIR-4. Pace I, Line 33) 


Cre-u Receipts A Openlnc Inrentorr Sitd Receipts 
other th.nn s fluid nllk product 


Receipts Oilrr F.nmers Other Markets and froa 
I'nldentlfled Sources 


Receipts froe Producer handlers under nnr order 


Receipts Oi’emMcntsI Acencr as handler (other thin 
eserpt nllk) 


Receipts Reconstituted Gkta Milk In Filled Milk fna 
Unreculsted Plonts 


Receipts Reconstituted Skin Milk In Filled Milk froa 
Other Order Plnnts (IndlTldiial handler pool) 


Receipts Iron unrrr.iilated supplp plants Bulk or Pks. 
(Cla.nn-If renuented) 


Receipts fron Unreculsted Sxppl/ plants 
(PC 3 Line 20) 


If deduction on Line 30 esceeded Cls.ns 11 on Lino It 
Incrcsie Cls.ss II nnd rieerenne Cln.ns I lir s like lununt 1/ 


Receipts other oriters (cIsn/ilfled’A priced)>bulk- 
Cla.vi II re<)iienle<l-ln excenn of slnllsr aovenoit to eudi 
plant 


Oecinninc Inirrntorr Bulk Fluid nllk products 
(IIR-4 • Pace I, Line 34) 


ADO shrlnkoce deducted on line 3 sboTO 


Rnainder (percentoces) 


Receipts unreculsted plants k other order plnnts not 
ela.'ul(lcd L prlcnl.not drdicted on Lines 14 or 10 above 


If l:e<.^ictton on Line 32 eiceedr the rouilndor en Line 21 In* 
create tudi Cln.vi nnd ilecrcnno the other hj like anoint 1/ 


Renstnder (prreentnees) 


Utilization Percentnee 


Receipts other orders cla.-.alflcd b priced not deducted 
on Line 10 above, (hlcher t of Line 24 or 3S) 


If deduction on Line 2*1 eiceeds Class II on Line 24 la* 
CIXSV! (Hsm If VHI deerrs.-io (ns'.o I Ip s like moiinl 1/ 


Receipts uther pool plants (tlR*4, psr.o 1, Line II) 


Receipts Otoperstlves ss handler, (IIR*4, p.ine I, Line 13) 


pmtwoo Rrcr.iPTs Ai.iACATto 


prolwer PO’.Tiill 


•UnERi AT Tir.T 


?STAI. pr/diucm UILR - PioOuct Paunds-Cutterfnt Pounds 


1/ Reverse on the nesrcjt other pool plant •( ths bsadler. 






vmmnmmmmi 






J73 


////////// 1//////////// ////////// 



1 ''•f3 • 




Haodler 




Del Ivory month 







































































A 317 


Plaintiff’s Trial Exhibit 6 - Net Pool Obligations for 
October 1972 for llonesdale, Pennsylvania Pleuit 


Ordtr Ha. • 


SHRINKAGE ALLOCATION AND COMPUTATION 



froduct 

found* 


fmSXEU. 


Bultcrliil 

found* 


4 Tot«l UllH^nllnn .’l. lnm 7 nnd 3) f Lfih.^lcD * - . ^ . 

5 Ovrrncc (lil ne 4 li*nn l.lnr I) , • * ■■ 

G ChrlnkHKP (l.lnp I Irsc VIni d) I 97 /?. > -I 

OTHER SOURCE SHR INKAGE EXCLUSIVE OF THAT SPECIFIED UNDER (} X004.d0(6n5) 

7 T0t»l - im- R - Srhctltile C (Line 37) l*»» ttnr* 19. W «nd 21 hrlo* "**' 

I TUUl - lin-4 - Srhrdiilir 4 • Line .* (Lnnn OUnrted Milk), BrhPilolo B - Lino IB * ait ^ 

(Lcsn P«ck**rd) »nd Schtdule C - LlntM C>j, • 4‘ 


7)>l«l Ttt ArnmnI Kur IIIII-4, fnp.r I, Lino 35) 


jlrln:;.* I Ul I : i ■•■il inn (lin-4 - E'hrilMlnn D nnd K) 

Cln-v* II Ullll*> ll<>n (im-d • Schcdultn f. nnd f) 







r^r-l fJ57J3g 


Line T dieldrri by Line B 


SHRINKAGE CLASSIFICATION 


10 I Clns* II Shrlnkni;* To Olhpr Source (% on Line 9 i Line B) 


II I NPl ShrlnksKP To Other RcppIpI* (Line B leoo Line IB) 


12 CIns* tl Chrlnkaee To Other Receipt* * (Lenner of Linn 11 nr Lin* 2B) 


13 I TPtnl Cl**» 1 1 Bhrlnknre (Add Lino 10 nnd Lin* 13) 


14 i Cl*** t Shrlnknee To Other Receipt* (Lin* 6 l*»* Line 13) 


MAXIMUM CLASS II SHRINKAGE PURSUANT TO § lOOMO(b) 151 


ItIiiR'* • Bchpdiil* A Lin* 8 (Len* Dleert«d mU) 


IG flu* Sirlnknee (» of Lin* 15 *bou*) 


IT IIR-R - SchPdnIe R. Lino 15 


IB I IIR*4 • Bchediile 1), Line* 0 throu(di 10 (Balk Tank Lot*) 


13 |llR-4 • Schedule C. T>pe (d) (Dalk) (O*** II Not Requeeted) 


HR-4 - Sehedule C, TJrpe (f) 


21 |llA-4 • Schedule C, Type (I) (Bulk) (dun* II Not Reooeatod) 


23 I TOUl (Line* IT throuch 21) 


2) I flu* Shrinkike (I.SS ol Lin* 33) 




337.33^ 




2) |llR-4 Schedule C (DHIJI TAKX LOTS TRANSFaRO)) 


25 Ilc** Birlnknire (1.5% of Lin* 34 *ba«*) 


11 |cla.Ti 11 Sh'InkiA* ft Other Rocslpt* (MB Line* IS, 33. Lea* Lin* 35) 


7 797 d 56, 


t « /i'/ 


• Not (o eicced 0 . 9 % of Inn* neliNLB •( NfndHccr ulU recclucd lir ■ ooeventiM nmoclnlloi) an Mihamllcr pumutnt to 
§ 1004 J (el 


llondlor 


~ /^. 


Dolivoiy Porlod 
























Plaintiff's Trial Exhibit 7 - Order ^ Report for 
November 1972 for Honesdale, Pennsylvania Plant 


14 M't 

-Ml 


U.'IITEO STATES nEPAUTUENT OF ACni CULTURE 
A|;ricul Miikri.iii(; Service 
Onlrjr Olvl.nlun 

MIDDLE ATLArNTIC MII.K MAItXMTIND ADEA 

FciIpfaI Order #•! 

KironT OF RECEIPTS ASO UTILIZATION 


iiEc 1 1 liy.' 

ra-M APrnovr.o 
nimr.f.T niurtu 
no. o-niut 


«er I — 

**" bil.'/laa Coop)i'atlv«| Ino* 
U 1230 Oroailsay ' 
lc«M lOOOl 

11 . %!'' 


Del I very nnnth 
Plant Location . 


1972 • 


l: _i 

• nncETPTS 

Schedule A. RECEIPTS OF PRODUCER MILK 

rriy I No.o? j OASE 

pnorirm*! POirNos 

Mewfctrv - Coca. Ann. 3^ *> 

tlfb«ri ■ - -.11 ■ Coop. Assn, 

produeaft 

0«i> Ftw praJuctipfi 

TOTAL pnom'CEn nFCEirrs 1 3/?’> * 6 51 •f 


/3c>i-/'/o 


pnonixT 

roiros 


otTTtnrAT 

potfNns 




51 ir 




Schedule 


RECEIPTS OF FLUID MILK PRODUCTS FROM OTHER POOL HAIIDLERS 

. (Cl a»i I f Icat ion br H.A.l 



lUHt A^0 LOCATION OF 

FnO. 

CUSS 

TOTAI. 1 

clans I 1 

CLAS 

S 11 


POOL PLANT 

PVll 

nto 

! Pnr'nucT i.ns. 

n r. Lns. 

pfiont'CT i.iit. 

n r. ms 

rnnniTT i.ns 

n. r. ms. 

< 




1 






T 






1 




• 










♦ 










10 










1 

Total Other Tool Plants 











Acting as 

kandlar: 

"IT 










“ 1 ” 




















li 

1 Total rmpnrntive Asaori ntinna | 







16 

1 llflAI. (Add Linns 11 

• n.l li) 1 







IT 

Ikitterfat I'nunda 







*li1 

Skim pounds 


1 1 


1 



Schedule C. 

nre* I 


NAME A.ao LOCATION Or PLANT 


RECEIPTS FROM OTHER SOURCES 

I cuss II rnontcT nuiTF.nrAT 

PLANT iif.QcrsTrn rnomiCT poi'NOS rnuNrs 


TOTAi. fTTiirn .sni iicr. urcF.iPTS 

D^fiwwiir Iwppwtory of PwctiT^'^ Fiujtl Mi lli Pfoitnct^ 
Dcriawiwf IwngniofT ef Dulk Fluid Milit Rf ed ucti 
TOTAL TO AC^^O'AT Fna. A M lines S. 16. 32. 33.. 34 


>o^ > 

3y/’Td 7 


• TYPI5 OF CrTilFJI OVLICE I'/.CEIPTS 

(•) P*r)k»f_^A Certified Milk 

ik| O'k^f Ordi'r I'l I'dckARed 

|c) CrriMi reeript^ fron any sAwrc# 

(4) Oram III 0|ieiiinK l/iri'fitsry 
(cl I'riM ciL^r ik.vi a lluid wilk product at 
5kiM eoMi tal pfit (includinjt rccriptc for 
•kick <li^po»itioA i> not eatnblichcd) 
it} Dairy fariarrc for etkirr ocrkctc 


(cl Unidenti fird nourcec 
(k| Prixktcct handlers onder any order 
(il (•i«ern«i^lnl A^^rnry 
( j I h'lllctl mi lk>wi*reoii«ted supply plnntft 
U) Eillrd milk-oihrr ord^r pl.im (indiviiKial kamdlar pooll 
(I) UnrciptI rted supply plants (iHilkl 
(ml Lnrr<:ulatrd supply plants (packsf.rdl 
(n| OtScr order plants ciaitsifird A priced (hwlkl 
(o| Other order plants not classified A prirrd (luilkl 
- ^ 


I declare iintUr the p«;niltier. i>ruvl<it d I./ Ina, tliftt laiA report (IriCJurlliic acbcililen n;i>'?.lnl/.: nir), i/V tiL*iiu^ 17 oc 

fcid U the beat of xy.Kpp'lr'tf:#* nnd tfllef U • tnic, correct and co'..plcte report. I all 7 creJ l C/ ihnf. /lyv-i ...i(i.irT.»d to aim 
tkU rrport. C-.iAlLfA [ijiL-’.liii jliC. 

(Feraoa Aatharf i**y^iV Sian*f^ litWa'iv r I ^ 

/CCOMOtlU^ Dcr.1t*tr^r»ii I 

PLY HUCO OUT, WIT IC SUCMimO TO TKE MAUET AailNISTRATOZ ON OR OEFORE THE OiH I'at Ar'tU IML LjiD 


IRIS IUF9RT, PiQPEPlY k lUEO OUT, WST IE SUMinEO TO TKE MAUET AailNISTRATOR OR OR OEFORE 
MRTR (SECTIOR ICC't.V)). 


NO Of TRC 


iintlff’s Trial Exhibit 7 - Order U Report 


?ict!otc D. KCiOt DlSmmON 


Cef I i IV 


Ik 


rhoml »lc ^li Ik 


V'^neolatr Orink 


IV|ttrrri Ik 


%kin 


J^kirt forti fied 


r|.<%ir» c*r flavored ni Ik drink 


filled nilk (5 


'‘^Elures less tSan IC' 


Totil Ho'jte Dispositio 


•hcdulc E. TTwVSSnJlS A-V) OnTuSIOVi TO on.fJl n.VVTS 


|U.| P|.«l 

IL/. 




(Claisi f icntion by A.) 


QASS I 

Prndiirt l.li'j 11 F. t.lti. 


7 7»'> 7)0 




T«tal Srh^^d.il^ K 


Schcdult F. 


OTHHi LTILlMTIOiN 1 


ASO Dia’OSmOIN I 


/ '..-jzcy. I - f-UJLfSb? 


In M.tketire Art. j Are. O.-ucr *_rTnrtnuUtrd Arc. Ip.. In... ,. 

Product I LkjtterfstI Product | Ujttrrfatj Pmduct I Ikjttrrfatl Product | IVillcrlat 


(lo.iRro 


1 Aerated Tr* aw 
! t fef ^ to at 


an hnii'l end of ^nnth 


Lite^tark Feed 


fVjrped 


U^ed In Ptn'l'iea; 


I'roducls cnntamini; 67* of ffore non«r"ilk fst (skin r.tik) 


Yorufl 


•SVin ar Inhale Mi)V Pa«der 


n ‘'fK. of Hun nilb PfodiiCt.s 


^•laMtif Inventory of I'litV fluid nilk products 


•Vhrdulc C • TtifAL .'«wU‘<X>1t£ Oil (OicrA^c) 


Pro«luct lb«. I Ikitirrfat I !•% 


•M Inlnl to Afrount fnr • (pei'o \ • |.ine 3iJ 
































c 
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~ Plaintiff’s Trial Txliibi't”'8 ™N^“Fooi"^bTfgati^s~^ 
' for November 1972 for Honesdale , Pennsylvania Plant 

j — : ~~~] WOV 1972 

' I>a;.v:« Coop.ratlve, Ina. : . A-l “ '' 

1233 3 ro 3 lrir - 2 /Oa. 

j • • I 

■ ’ POOL oaucATioNS ' ■ • ; ' • • 


PRODUCER SETTLEMENT FUND 


HANOLOt'S POOL ODllGATIOn 


PHOOUCI 

POU.'IDS 


PR ICC 
PCR CNT. 



2 ICU 5 S 1 Corp<T.jU«'C sillli *|inoi.9(c). lin-A, Srh. n. Line IS 


L"'''<'l'’n ni f fiTcnllnl on Producer k Conn. nllV, Clnr.n 1 


Cl-’or. II rro’liicrr nllV (Lino II. PC-I > 


CliL-.s II C.irprrntlrc Kllk (0 1001.9(0, IlO-A, Sch. n. I.Sno 19 


Clnn.n I Ormro (At ImO 


Cl.i'« It 0*cri>rc (Al trr.l) 


Otrort ll-llvon- ni ffcrriil tnl • Ovcr.iro 


Lr\%: l.•>'■nt^on nifformtlBl • Clnn"! I orcroro 


10 1 norln.'.:!| fl rill Ion of I' llk l>|•>•• 1 lnr Iiivriitnrv to Clnon t 


II Prvalii iti nn of l*iii‘li ni :*'il opmlnr liivrnliirr ( iil iin nr nlntin 
i; Oltior liiiirro Ml III mmlrnnl Clnna I. ft llllll.nn(il) 


l.lllOlhor C-mrro Milk ninirnril clejin I ft 1001 . Onio) 



'/UJ/'/.AJ 



I rrcvlncrr nMk nt Ciilfnrn prlrr fnr ricni;* nllk 


17 I Iv'* milk Im^r at Unlfnn Prlrr for hnaa milk 


Ifl I CncncrallT'* milk r«c'*r.n at Unlfon Prlrr for cirrna nllH 


10 Lens Loratlon dl (fcrrnttels ProJuccr and Cooprrntive 

pllk (f.Inrn IS and 171 


Ot^cr Rotirrr ntik • l, 1 nr I.T t «r|rhlril Averaer orlca plii.a 5# 


l.rna l✓>rnMon »!! f frrratl al m Mnr 70 


72 TPtal Mrra IS ihru 21 


73 I r«Vl Pfoduerr f;'»».r|r-irnt Fund l.lne M lean 27 



Audit AdJusUirnts: 


TOtftI Producer Srttlrarnt Fund: 

PATPtcat duo on nr before the I5th diT of the month 


pAyaent hj Market Adolnlttrator till be oade on or 
before the nth day of the rrnth 



DEDUCTION FOR MARKETING SERVICES 


f^^n•n^ob'‘r producer recrlntr Kchcplulr a • Mnc 3 


77 I Andit Aitjuatnrnts; 


Total ^arkctlnc Servlcrn Hind: 

Payrmt die on or before tJ»e 20l.li d?T of Ihr math 


ASSESSMENT FOR ORDER ADMINISTRATION 


30 llProdiicrr'ffrrrtpta, r.rhr«in|r A-!. loo S Frcrnt a 0’»r;»rratlve iinclrr KlOd.Ofc) 


II |t.rr.a: Tulk tr.mefrra In pi»ol Plrntu Ip/ a froprrnMvr operrMnn a pool plAnt 


37 I Weceipt.i (rr^ fv./.priAtIvr - .S IPG 3(c) - firhrdulr n. l.lne Ifl 


33 I fiilk rrppliyfr. fr^^ a ivta| plant »';»rrA^rd I 7 a r*»rprrat|yc Anporlntlon 


3 1 I Othrr Ro trc" mU> a^-.lrnrd flann f • I.Uir.n 17 r.nd II 


33 I Total r'''*''|p*n r*»h|p*rt *0 a'^nr^nrat 



nrv.np*nt r.» 


IISSBaBIlB 


r.‘*r loindfr'IPTlrlit 


LlflhMaii 


37 I AHit Ailir.inrAl.n: 


30 j Tolil A»i-lri ntr.nllvc Pind: * 

I Pv.-r*»«t *1 1 ** ra or lirforr Ihr ynth dry of fhr math 



Tutel di^Virkrt .VSnli:l*.l.rA!or; 

Ricit.-.i vr of any credit djo Croo MAfJidt Adjlnlatratof for producer oottlrornt fond 

cfi Mr*- :3 


Pleenc ntko check p«/able lot 
rCOCAAl HILX HA^ialT ACMIdl 37JIAT0X 


Il/L 


lull to: 

Federal Milk H.irhel AdninMlralor 
300 Ncrlh Leo Street. Suite J20 
AUiandrlt, Vlrjlnla 2231*1 
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Plaintiff's Trial Exhibit 8 --Net Pool Obligations 
for November 1972 for Honesdale, Pennsylvania Plant 


CLASSIFICATION OF PRODUCER MILK 


CLASS I POUNDS 




UTILIZ/.TICCI (PC I Linen 3 ^ 14 & 3 » 13) 


SIBTF.ICT MR>4 Schedule C Type 


Rcectptn fro.! Ol'-'r Order Plents Cliiuiiried li Priced 
Oupllrntrd hr slnllnr r.hlmcntj to erne plnnt 


Ehrlnknr.e Asnlrned Clnsi II (pe-I • Line 13) 


Receipts Psrknrcil Crrllfled Milk t Ejcept Milk 


Receipts Pkn. Fluid Milk Oilier. Orders (Csccpt Type k) 
Lesror of 2' or Pnlivnee Rcnnlnlni 


Rcnnlnder not deducted on Line 3 


Ocrlnnlnc Inrcnlorr Pks. Fluid Milk Products 
IIIR-4, Pace I. Line 33) 


Crean Receipts It Opcnlnc liivcntory end Receipts 
ether than a fluid nltk product 


Receipts fhlrr Fanners Other Markets and froa 
I'nldcnttflcd Sources 


Receipts from Producer handlers under snj order 


Receipts (orcrnacitsl Rcenc? as btndltr (other then 


II I eimpt ntlk) 


Receipts Reconstituted Skin Milk In Pilled Milk fioa 
13 Unrcculntrd Plents 


Receipts Reconstituted Skin Milk In Filled Milk fraa 
13 Other Order Plants (Indlrldual handler pool) 


Receipts frna unrrrulsted oupptj plants Dult or PkR. 
14 (Clans'll rnnueated) 


13 I Rnaalniler 


Receipts fron Unreeulsted Supplj plants 
(PC 3 Line 30) 


If dcduttlnn nn Lino 10 eteecded Cls.na II on Lino 13 
IT Inerear.o Class 11 and ilcerranc aass I Inr a llko n-nunt 1/ 


Rccelptn other nnlrrs (clanMtled'R pMccd)>bulk* 
Clean li rcntealcil'In caccon of slollsr iDvoeait to audi 
Plant 


Oectnntne ineentorp Dulk Fluid nltk products 
13 (IIR-4 • Pare I, Lias 34) 


20 I ADO shrlnkare deducted on line 3 sboee 


Biitterfat 


CLASS II POUNDS 

~~ i sTT^ 
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Plaintiff’s Trial Exhibit 8 - Net Pool Obligations 
for November 1972 for Honesdale, Pennsylvania Plant 


r<>4«ral OHtr No- % 


SHRINWICE ALLOCATION AND COMPUTATION 


Product 
Pound I 


Butterfat 

Pound! 






IhUl TO aerount For (IIR-4, Pace 1. Lino 


3 Clw! I Util lent Ion (IIB-d - Erhedule! P Bid P ^ Yt^lT - LA.- > f ~.i ‘t ^ * 

3 Class It UtlUratlon (im-« - Schedules E id f) / ^f3 IcL^ZAi— i 'Jr LS 

4 Total Otlllratlon (I.Inra 2 and 3 > ^ O"?^ 

3 Qrtrace (Line < less Line 1) - — — 

• BifiBliacr (l ine I Iw tint 4) ^ /V — — I *1 / 

OTHER SOURCE SHRINKAGE EXCLUSIVE OF THAT SPECIFIED UNDER § lOOI/Olb) IS^ 

t| Total • IW-R - Sriicihile C (Line 32) less l.lnea 19. W and 21 beloe | j ij 

Total - lin-4 - Srhwitilr « - l.'ne S (Us* Oleerted MIU). Srhrilol* B - Lino IS 

(I.es* Paekaretll and Bcticdalo C * Lin e 32 


b| Line 1 dHlilnl hr Line B I i .. 

SHRINKAGE CLASSIFICATION 


Class II Rhrtnknr* Tn Qlhrr Swirce (% on L*»e B s Line «) 

II I net Shrlnliar.e To Other Rrrelptn (Line 0 tine 10) 


13 I Class It BhrlnVnrn TO Other Recclpti • lUeaer of Line 11 or Lino 20) 


13 I Total Clasa It Shrinliir.e lAdil Lino 10 ns< Line 13) 


M I Class 1 6hrlnka«n To Other Recalrts (Lie* S l ess Line 13) 


MAXIMUM CLASS II SHRINKAGE PURSUANT TO §100M0( b) (5) 


■^1 






29 |qM» n Shfinlinf.o To Other riecfllpU (AtfJ lint* 19, 23, tcs« Uw 2>) | / 6 TJ_ 1 L:^ 

Pot to escecd 0.» of faro oeiiAU of producer bIHi received hr • eoopcretlv* MaocUllM m ■ Immller ptimuant U 
$ 1004Jie) 


Dolivoi7 Period 
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M’. IIII-* 

• •10) 


Plaintiff's Trial Exhibit '9 - Order -Renort 
— October 107? for' pi 


•dier Johanna Faras, Ino. 

P.O. Box 272 

illns Flonlngton, NJ 08822 


■Q j?gr 1P J2 — for Fl emlnfrton. New 

(INITCO STATES ni.I'AKTS;i;M or AOniClILTOriE 
Agricul l.irni Service 

Dairy Otvlainn 

IlIODLE ATLAMrC .MIl.X MAnKKTiriC AREA 

Federal Order Hi 

BEPOBT OF BECEIPTS AMO UTILIZATION ' 


rmii APi'onvr.o 
ni.iv.n nipfAu 
no. «o.aiuo 


A.n 

nncETPTS 


Delivery Month 


October 


P'ant Location , Flet°ln»;ton, ?rew Jcrceji 


. 19—7^ 


RECEIPTS OF PRODUCER HI LX 


pncott:T 

POINOS 


SbTTtnfAT 

POlTtOS 


^ 2^5 Mj I 1 * 56 ^ 3 ol» 



'nt\M. (AIJ Mnei II an.l IS ) | ^ .-i'Vr-V-a 0 


Uitterfftt PotinrU . P aT^TJ- 


SVi>w I'otinHa // 5* f 0 ' I ^ i 


Schedule C. RECEIPTS FROM 0]H2R SOURCES 


cuss tl 


I WAVff: AND LOCATIOJf Of PLAHT 




ntotTSTmlrnorn'CTf rni ».nA 


nUTTH\rAT 

rm'\ns 


SKIM 

rcH-sn^ 








TiTMI. OTilrH .'O: rrp PiTKIITS 


V «f PAekAr**d F!in*l MilV Prer}iiet« 


lifnnwinf: [ntewtnfy nf Hu | K Flttid ?'iU 


TOTA!. TO ACroir,! FOH. ,U >1 Mnr% S. K.. 32 . 33 . 3 A 


• “nr^s OF oiiiui .sx;u£ iu.g;iiT 3 

(•} l>r(ifie<| Milk |-» i* 

f|r| Otl.rf Outer PI «mI M*.|'iirk«»*ri) |i 

(• t <*«>.»« rr<e||itM frieni Mtiy 4i«HirC« ( I I Ci 

I*!! » I • lli<rH|hK Ittvrnlfti <|| r 

|»| litr*. ••tl.e'i m ( 1 ) 11*1 Milk proiixci at (I,) F 

ak in #*|.M •*lr*il (ihc|«iilinK rrreipta (of ( 1 ) ||, 

•»«»*li •Iimimi*! I in** m MAl r^lAlvIiniirit) ((mI ||, 

lf| IlMfy r«trher« Int Atker nnrkcit (m| Oi 


11.710 • 


1,0 




(«) Mnitlrfici fird ihiHircrii 

Ui) iyM>|.Mer liAndIrrit NN«lrr Any •rtirr 

(•I (in* rrcni'Hl h| A#:**Ary 

*'! "■'!• A..,.,.|r 

II 7 "fl'-i I.1..II (•...liii.Ual l.....llAr pmI) 

III lii.r.i.iUiv.l A,,,.,, I, ^ 

!"! ■‘"''■I'” •'i|.|.lr |.l»i.l« ||.aikat;f-.ll 

Ini irr ,,r. rr |.l»nlA (K.UI 

l«| Ollirr unlrr iilni.i. *ul ■ l>>«i(ir.l t, |■rlrA<l (l.nlkl 


»ToS‘.nni Forr.o, rn c> //, / /} /' . / 

•! ■ .1. ■ h V ■ A. ■ K! * * '« 

lUf^A AAlkpriiaM l« Sifiv Ur N*AdUrl " “ 

AMtUISIMTOA 0.1 01 OtTOIE THE OBI OAT A)T« Bll CAD OF Bit 
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■UOLCI 


Plaintiff's Trial Exhibl’b''9 - Order'H Report” f6r . 
October 1972 for Flemlngton . New Jersey Plant 

flUT lOUTlOl FlcrolnGtOft. W. J. itOnTH October 19 J[2_ 


Johanna Farr.3, Inc. 



* Ty»M of oUicr Marc* racaliU ; • 
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Plaintiff's Trial Exhibit 9 - Order 4 Report for 
— Oc tober 1972 for Flemlnrrton^ Hew Jersey Plant 

• j ’ceJ-- yMr.3, :ne. p Flor.Ui/.lon, V.r-J .Trrr.-ty ^ Of ir.>.^r , j ^ 

UTILIZATIOH 


'•chrJule 0 . XCiTC DlS'OSmon 
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Plaintiff’s Trial Exhibit 10 - Net Pool Obligations 
for October 1972 for Plemington, New. Jersey Plant 

I OCT 1972 


JsTiaaaa Faraa, Inc. 
P.O. Bax 272 
F;2aln5ton, MJ 03322 


. • . POOL ODLIGATIONS 


PRODUCER SETTLEMENT FUND 


KmOLtR'S root oblicatiob 


aiAtCKS: 

I I rin>A I It. In** 32. rC*3) 

rlrTurs I C.>rp<Tai»f MUk <:inni.9fc). lll>-4. Krh. n. I.Ipp 15 



I'Houucr 

POUtlOS 


PKICC 
PCD CHT. 


muE 




iosa 



CiP'f* n fttllc (t.lnr rc*2 


II (\mpcrrttlvc 1004.9(c), m-4» sch. 0. Mno 13 


I Qypr.ir** trr.t) __ 


n Qtrrace (At tmM 


Direct n-!lvrn* Plffrrmtlw) • Qyrrncr 


T overnr** 


10 I nf Putli Orrniwg Tttvrntn 


Revaluation of PnrV.wrH epenlfti; Invratof.r (pIm^ 


Other Pnnrre Milk anwIrnH I. ^ I004.fl0(il 


la llOlher Source MUh ft*»o(rnH Clr.n!t 1 ^ l904.C0(c> 



15 1 rroHtircf wllfc Ha<<r at tiniforw frier for baac with 


1C I Prntliirrr wlU r^rr*^ nt (Inlforo Price for rtrcoa rllli 


17 I Coonrrntivr wllli ha*»r at Uniform Price for hioc allR 


ml cooccrallvr nllli rirr^n nC llnifnrn Price for ciecoa wllh 


Less Uicallon dlfferenilola producer and Oooprratira 
nllk fl.Inco ITi and 17) 




OUi 


;i I lT!ti L»ir.il Inn 111 f firrnHnl nn l.lwi* CT 


t7 T>>t«l Mif* 1% thru ?l 

21 Met Prn'IiicT C''tt\n"rnt Fund Ll»» H Icab 27 




Audit Adju.tacnts: 

charge * * 

credic CI3 

Total Producer Scttlciscnt Pond: 
p^»ornl dne nn or before the 15th day of the ronth 


Puraent hy Mnrket Ad.il nUtrutor *111 be cede on or 
before the ITlh dnj of the ronth 



DEDUCTION FOR MARKETING SERVICES 



ASSESSMENT FCR ORDER ADMINISTRATION 


.11 IITndurer'rrrplntn, r,rhrrtiiln A-Mnn 5 F.icppt n Coonrrntlire unilpr in0->.n(c) 


31 I l.rr..o: Rolli lr»»or,frra lo Pool PImto Inr n foopi'rotlve nnerul.lec n pool plrj)t 


ICOi.Ofc) • r>r:iriliile n. Mnc 15 


33 I fttlli rere||>tn frrn » pool plc.ot rycratcfl a Cooperntlv** nosoctatlon 


34 1 Other Cource tiHii n^oiro'il fUoo 1 • I.lnco 13 and 13 


35 I Tnlal r^'celplr. aohlert to a-.ar'ic.ornt 


ent rale per hiin>lrerle?trlit 


A-oaei^'.-ent <l,lae 35 | tina v\ 


31 

charge | 

Audit AdjuclA<‘nt.o. credit | 

B 

1 

10 

Total A»*olfil'’.trall»e Tind- ** 

faro^nt doe on or before the TOta of the noith 


Total d'le Kiriiet Aditnlotralon 

r.icluniye nt snj credit Uuo frcd Market Ad^tnlfttrator for producer ■ottleArnt fund 

on t.lne ‘/i ■ 

Pleaio Make check eayab'j lo! lull to! 




Pli.li a.kt check’ pAynb'i lo! 
fCOtPAl MIL! HA.111T AOill.1l3TPATOI 


fedoril HIU M.^rhei Adami >lr»l#f 
300 Herlh lia Slrool, Saitr J20 
AUitndrlo, Vlrflnl* 22JI1 


0 
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Plaintiff's Trial Exhibit 10 - Net Pool Obligations 
* ■ for October 1972 for PlemlnKton. New Jer sev Plant - 

ord„ « 

) 

CCJOPUTATICN OF PAYJ.lENT ON OPENING INVENTORY OF BUU FlUID WLK PROCUCTS 51001 f/,(t|(u 


ASSIG'tEO TO CLASS I 

PurMint to § IOO>t.H>t(a)(7) and (b) 


Product 

Pounds 



Qtss I Price • Current Month (Less Location Differential) PC-2, Line 19 
Class 11 Price • Prior.Montli 

Product Pounds x Difference 


(To PC- 5, Line 10) 


COMPUTATION OF RL\/ALUATION OF OPEJJING INVENTORY OF PACKAGED FLUID MIU PRODUCTS 'JlCOI Orr -3 


ASSIGNED TO CLASS I 

Persuant to § I031.m(a)(4) and (b) 


Product 

Pounds 


' Class I Price • Current Montli 


Oess I Price - Prior Montli 


Product Pounds x Difference 


HR-4. Schedule S/-/;^ * 

C - Line 33 

S07, //7 • 


(To PC-5, Line 11) 


COMPUTATION OF PAYMENT ON OTHER SOURCE MILK §1004.60(d) 


- ASSiG'iED TO CLASS I 

Pursuant to § IOO>(.m(a)(S](i )(i I }( 1 11 )( I v) and (b) 


Qass I Price - Oirrent Uoath 


Location Differential * 


Class n Price • Oirrent Month 


Product Pounds x Difference 


Product 

Pounds 


PC-2, Lines, 
8. 9. 10. 11 


( . 

) 

( . 

) 



Class I Price - Oirrent Month 


Location Differential ** 


Qess II Price - Oirrent Month 


' Product Pounds x Difference 


PC- 2, Lines 
12, 13 


[ . 

) 

[ . 

) 


(To PC- 5, Line 


COMPUTATION OF PAYMENT ON OTHER SOURCE MILK {1004.60(e) 
ASSIGNED TO CLASS I 

Pursuant to § lOOI. 44(a)(9) and (b) Product 

Pnunds Price 


Oess I Price • Oirrent Manth 


Location Differential ** 


Product Pounds x Difference 


PC-2. Line 22 
✓ 



(To PC- 5. Line U) 


Based an Lacstiaa of tha rscaiaiaf flant (a) /** Based an Iscatien e( the asaraat aeaeeel p' 

(7 / 0 OCT 1972 

dlT-_V?/'* ajCrae,. Bel Iwury Mnnth 
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Plaintiff's Trial Exhibit 10 - Net Pool Obligations 
for October 1972 for Flemington, New Jersey Riant 


Cl A^MFICATIOH OF PRODUCER MILK 


I TOTAL UT1 H7.AT1CW (PC I Llnei a * 14 > 1 ♦ 13) __j 

SLBTrjg HR 4 Schedule C T ypt 

J Receipts fiwa Other Order Plants Classified ft Priced 

Dupllcate<l In- stellar shlpacnts to snae plant 

3 ShrlnKnce Asslpicd Class 11 (pe I Line 12> 

4 Receipts Packaced Certified MUk ft Eieopt Milk » 

1 Receipts Pap. Pluid ailk Other Orders (Eseept Type k) 
Lessor of I» or Bolance Renalntni 


Rcnalnder not deducted on Line 3 


Rcplnnlnt Inventory Pkd- Pluld Milk Products 

lHR-4. Pare I, Line 33)^ 


Creas Receipts ft Openlni Inventory and Receipts 
otter than a fluid nllk proikict 


Receipts Ihlry Faners Other Markets and froo 
Unidentified Sources 


Receipts fros Producer handlers ander any order 


Receipts Covernacotal Atenor ns handler fotber than 
II eservt silk) 


( Receipts Reconstituted Skla Milk In Pilled Milk froo 
Unrepulated Planto 


Receipts ReconstlUted Skla Milk In Pilled Milk froo 
13 Other Order Plants < Individual handler pool) 


Receipts froo unregulated supply plants Ruik or PkR. 

M laass-Il requested) 


Rcnalnder 


Receipts fron Unregulated Supply planU 

IPC 3 Line 20) 


If deduction on Line IS esceeded Clasa II on Line 13 
lacrease Class II and decrease Osss I hr a like aaount 1/ 


Receipts other orders (classified ft prlccd>-bulk> 

Class It rcquestcd-ln exoesa of slallar novmait to niiM 
plant — 


Reginalnc Inventory Bulk Fluid allk products 

(KR-4 • Page 1. Line 34) 


Ann shrinkage deducted on line 3 above 


Roislader (percentages) 


Receipts unregulated plants ft other order plants not 
classified ft priced rot dedicted on Lines 14 or 16 stove 


If dcttietlon on Line 23 eieecds the ronsindcr oa Line 31 In- 
crease oidi Qa-vs and decrease the other by like anoiavt U 


Rcoaloder (percentages) 


Ottllutlon Percentage 


Receipts other orders classified ft priced not deducted 
36 on Line IB above (higher ft of Line 34 or 35) 


If deduction on Line 2S esceeda Class II on Line 24 In- 
3T crease Class II end decrease gass I hr a like aaaint 1/ 


Receipts other pool plants )HR-4. page 1. Line 11) 


Receipts Cooperatives as handler, (HR-4, page LLlae 13) 


CLASS I POUROS CLASS II POUMDS 

Bullerf.vt Skin BuMerfst 


/////////// //////////zj /7^r-- 3p.v/- 
///////////, 




/////////// 



///////////I/////////// 


m/jjmomm 





'////////// V////////// 






wmmtM 


////////// 1////////////1 ////////// 



PkOOUCPR RECEIPTS ALLOCATED 


PmtV.CT POtriOB 


jgy {E UTTEPrAT TEST 

[34 [total PROOUCUl MILR - Product Pounds-Butterfat Pounds 


l/’ Reverse oa the nearest othar pool plant of the handler. 



* Handler 


(tJ^ 




Del ivery oonth 
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Plaintiff's Trial Exhibit 10 - Net Pool Obligations 
for October 1972 for Flemington. New Jersey Plant 


SHRINKAGE ALLOCATION AND COMPUTATION 


frdertl Order Mo. 4 


froduct 

Pounds 


Sutierfst 

Pounds 


T\ilnl Til Aci'.iiinl Pur ilHl-4, P.sre I. Line 35) 


Class I 'utlllanlinn (im-4 - Srhedulns 0 iwii K) 


Class It UtllUallon (im-4 - Srhcdulcs C and P) 


Total Utltl7utinn (Lines 2 and 3) 


Overate (Line 4 Inss Line 1) ' 


Shrlnknse (Line I less Line 4) 


OTHER SOURCE SHRINKAGE EXCLUSIVE OF THAT SPECIFIED UNDER 5 lOOl.lOlb) (5) 


Total - IIK-R - Schedule C (Line 33) less Lines 19. 30 and 21 belou 


total • llll-l - Schedule A • Line 5 (Less Diverted Milk). Schedule • - Line IS 
(Leis Pnekaced) and Schedule C - Line 32 



/f.f/S' 


Line T divided hjr Line S 



SHRINKAGE CLASSIFICATION 


class II Shrlnk.ir" Tn Olhnr Snuree (7. on Line 9 i Line 0) 


Net Shrlnkare To Other Iterelpts (Line 6 less Line 10) 


Class 11 Shrlnkacc To Other Receipts * (Lesser of Line 11 or Line 20) 


tVital Class II Shrlnksrc (Add Line 10 nnd Line 12) 


Class I Shrlnknse Tn Olher Receipts (Line 0 less Line 13) 








MAXIMUM CLASS II SHRINKAGE PURSUANT TO § 1004.40(b) (5) 


IIR>4 • Schrihile A Line 5 (Less Diverted Milk) 


Plus nirlnknce (n nf Linn IS above) 



IIR-R • Schediiln fl. Line 15 


IIR-4 • Schedule 0, Lines 0 throurJi 10 (Oulk Tank Lots) 


IIA-4 • Schedule C. 1>pe (n) (Bulk) (Class II Not Reqiieatcd) 


IIR-4 • Schedule C. type (f) 


Hn-4 - Schedule C. Type (I) (Bulk) (Class II Not Reoucsted) 


Total (Lines 17 throuch 31) 


Plus Shrlnkace (l.5i of Line 22) 



17? 570 ■ 


HR-4 Schedule C .'BILK TA.NX LOTS TRANSITRRH)) 


Less Ebrinkaen (1.53 of Line 24 above) 


Class II .Shrlnknee To Other Receipts (Add Linen IS. 23, Lens Line 23) 


Not to cscced 0.9S of fans nelchta of producer ollk received bv m conperative ansocialion as a liandler pursuant to 
§ 1004.9(e) 


Handler 



Delivery Period 


' OCT 


























I 
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Plaintiff's Trial Exhibit 11 - 
Order *1 Announcement of Prices . 
for November 1972 

UNm-D STATES DEPARTMENT OF AGRICULTURB • 
Aoricullural Marketing Service 
Dairy DivUloa 

MIDDLE ATLANTIC MARKETING AREA 
Federal Order Na 4 


Telephone: (703) 300 Morth Lee Street — Suite 320 

54M000 Alexandria, Virginia 22314 

ANNOUNCEMENT OF UNIFORM PRICES FOR BASE AND EXCESS PRODUCER MILK-NOVEMBER 1972 

Hundredwciipt Prices for 3.5ii Hilk F.O.B. Plant Location within 55 ailes of Philadelphia, Pa., 
and alto within 75 miles from the nearer of Washington, 0. C. or Baltiaore, Md. 

BASE MILK $ 7.25* 

EXCESS MILK 3 5 . 33 a 

Butterfnt Differential j 

COMPUTATION OF WEIGHTED AVERAGE AND UNIFORM PRICES 



Percent 


CLASS I PRODUCER UU 69.23 252,141,948 

CLASS II PRODUCER UU 30,77 112 067.373 

Toul Producer Milk 100.00 364 209 321 

Other source receipts of wregulated 

fluid ailk assigned Qaas I 274,401 

Total Pooled Milk 364. 483 722 

Add: Velue of overaga 

Add- Velue of reclassified inventory 

Adjust: For Class I price change on inventory of pkgd. fluid milk 

Add Value of other source receipts (unapproved or nonfluid) assigned Gees I 

Add Location adjustaient on producer end oti.er aource ailk 

Less- Advertising and Promotion fund 

Add: K Ikobligated balance in producer settlement fund 

Total 

Adjustment pursuant to § 1004.61(a)(6)- ($.04626 ) 


Pounds of Hilk I Price Per Cwt. 


252,141,948 
112 067.373 
364 209 321 

274,401 
364.483 722 


REiaiTEO AVERAGE PRICE - 3.57. MILK 


Leea; Value of other source receipts • 3,5% milk 274,401 

Leaa- Value of excess milk -3.5% milk 31.387.047 

Base kUlk Value 332,822 274 

l.eas Reserve for producer settlement fund 


I'M FORM BASE MILK PRICE - 3 5", MILK 


market information 


PRODUCER DATA 


S 7.86613 
5.38000 


$ 7.10115 


7.68673 


S 7.10159 



Value 


S 19,833,810.57 
6 029.224.70 


$ 25.863,035.27 


21.092.47 


S 25 884 127.74 


4,547.84 

1,797.24 

3,234.98 

3.019.78 

79,700.68 

182,104.66 

179.737.58 


$ 7.12626 



$ 7.29566 
.04566 


S 7.25 


Month 

Nmbtr of 

1 AvtroQe Daily Rtceiplt (Pound 

and Veer 

Producers 

All Producers 

Class 1 

Class II 

Nov,. 1972 

8 290 

12.140.311 

8,404 732 

3,735 579 

Oct,, 1972 

8.336 

12.179.914 

8 175 744 

4,004.170 

Nov,, 1971 

8 054 

11 897 660 

8 073 303 

3 825 352 


Per Producer 


1.464 


1,461 


$ 24,281,566.78 
151.951.92 


S 24 129 614.86 


Clast I Percentage 
of Producer Milk 


69.23 


7.12 


67.85 


Month 
end Year 


Nov., 1972 


Oct.. 1972 


Nov.. 1971 


PRICE DATA - 3.5t BUTTERFAT 


Wt. Avg. Unifone 

Uni font Bate 

Price Price 



NANOLER DATA 


Other 

Source tPeundt) 

Receipts 

(1000 Lbt) Total N?vembeTl972 


21 “67 8 482 073 


21 814 8 304 682 


21 083 I 8 244 925 


5 4 92 


Price dees set laeludc A-cent dircct.dclivciy differential purauint to § 1004.19. 

Bila mik Butterfet 

Catlaated uttlisatlaa la cadi Class I tn Bit * 

el... for me a«IK .r Novcber a— II ,» »» Ed.ard L. St.Q.ir 

fUletsed: Dtceubtr IX 19/2 Market Adminiatrator 


Omi • t«t 

1.637.661 


1 
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Plaintiff's Trial Exhibit 11- 
Order 4 Announcement of Prices 
for November 1972 


•i. 



RECEIPTS AND DISPOSITION OF MILK, CREAM AND SKIM MILK 
REPORTED BY ORDER NO. 4 POOL HANDLERS 
October, 1972 



Poundsi Milk 

Pounds 

RECOPTS 

Ctea/n and SKiin 

Butterfat 

ProdbcerandOMTi Fami 

377,577,325 

13,966,679 

Opening Invcntoiy 



PkK, Milk & Skim 

10,858,847 

332,808 

Bulk kUlk & Skim 

8,768,355 

283,913 

Cream 

1,037,113 

387,803 

Other Sources 



Milk & Skim (tom other 



Order Plants 

6,723,400 

237.830 

Milk & Skim from Unregulated 



Supply Plants 

684,164 

25,137 

Other than a fluid 



milk product 

12,137,351 

56,537 

Cream 

1,231.684 

432,171 

TOTAL RECQPTS 

419,018,239 

15,722ffl8 

CLASS 1 DISPOSITION 



In*Area Route Sales 



nholeMilk V 

168,903.364 

5,855,169 

Chocolate Milk 

9,548.619 

338,394 

Chocolate Drink 

1,202,752 

19,370 

Buttermilk 

1,432.923 

12,222 

Skim Milk 

3.249,341 

7,985 

Fortified Skim Milk 

13,635.907 

88,258 

2% Fortified Skim Milk 

10,074,054 

200,571 

Total tn*Arca Route Sales 1/ 

208,046,860 

6,521,979 

Outside-Area Route Sales 



Whole Milk 

37,519.884 

1.270.952 

Chocolate Milk 

l/)43,&43 

36,489 

Chocolate Drink 

147,468 

2,311 

Buttetmtlk 

381,782 

3,688 

Skim Milk 

469,427 

661 

Fortified Skim Milk 

2,898.754 

14.364 

2% Fortified Skim Milk 

1,901,784 

33.42> 

Total Outside- Area Route Sales 

44,362,942 

1.361,891 

Outside Area Shipments 

5,035,345 

175,320 

Qosing Inventory-packaged 



fluid milk 

10,783,255 

329,448 

Shrinkage In Class I 

1,013,515 

121,741 



Pounds, Milk 

Potmda 

CLASS n DISPOSITION 

Ctean and Skim 

Butterfat 

In-Area Route Sales 

Cream (10-18%) 

1,739,060 

192 381 

Cream (18-27%) 

501,421 

92,628 

Cream Over 27% 

129.416 

49,613 

Outside-Area Route Sales 

Cream (10-18%) 

364,538 

38,524 

Cream (18-27%) 

35,606 

6,637 

Cream Over 27% 

63,095 

23,878 

Sour Deam-On Routes in 

and out of Area 

782,527 

17t.709 

Outer Cream Disposition 

5,230,118 

1,986,490 

Disposition to Non-Poo! 

Plants to Produce: 

Non-milk products 

3,197,996 

126.139 

Cottage A Other Cheeses 

17,012,454 

568,837 

Ice Cream and 

Ice Cream Mix 

• 2,696,565 

99,167 

Condensed Skim & Milk 

11,256,554 

418.365 

Skim and Milk Powder 

2,_M.540 

82,842 

To Other Order Plants 

13,236,331 

465,447 

UUlized in Pool Plants 



to Produce: 

Cottage A Otlier Cheeses 

18,994,563 

140,550 

Ice Cream and 

Ice Cream Mix 

11,592,943 

760.091 

Skim and Milk Powder 

17,901,575 

34.740 

Condensed Skim A Milk 

16.648,434 

283,823 

Yogurt 

I.l 54.625 

12.432 

Eggnog A Butler 

894,611 

68S.2J9 

Fluid Skim Equivalent 

4,677,156 

• 

Livestock Feed 

877,752 

27,127 

Dumped 

318,964 

9,224 

Closing Inventory: 

Bulk Milk ard Skim 

1^598,992 

430,836 

Cream 

1,154,378 

423,743 

Shrinkage in C3ass 11 

4,482,058 

132,037 

Total Class 0 Disposition 

149,776.322 

7,212.499 

TOTAL raSPOSITION 

419,018,239 

15,722,871 


ToU QassIDisposiUon 2&9.241.917 8,510,379 


ALLOCATION OF OTHER SOURCE RECEIPTS 

C1||«« I CU«« n Totel 

Pcund» 

4,902.789 15,873.810 20,776.599 

1/ Inclwlei Numc out of ofco tulct on »plit toulea. 

2/ Also includes milk creum mis. 
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Plaintiff's Trial Exhibit 12 - Schedule Showing 
Benefit to Order 4 Producer Price Resulting from 
Shifting Honesdale Plant and Salem Bulk Tank Unit to Order 4 


Indicators of How Shifting Honesdale, Pa. 

and Salem Bulk Tank Unit to Order 4 
Has Helped Order 4 Producer Price 

Producer Receipts Class I 

(Fluid Milk) 


Plant Qt/f. (y C 

I Illy-)-* 


Percent 
Class I 




I 


Aug. '71 
Sept. 

Oct. 

Nov. 

378,942,132 lbs. 
370,650,147 " 

374,361,692 " 

356,929,797 '' 

221,710,579 lbs. 
241,426,857 " 
242,015,477 " 

242,169,236 " 

58.51 

65.14 

64.65 

67.85 

Aug. '72 
Sept. 

Oct. 

Nov. 

373,240,249 lbs. 
361,386,340 " 
377,577,325 " 

364,209,321 " 

227,850,140 lbs. 
240,750,719 " 
253,448,073 " 
252,141,948 " 

61.05 

66.62 

67.12 

69.23 


Other Source Receipts 

by Order 4 Handlers 



1971 

1972 


Aug. 

Sept. 

Oct. 

Nov. 

21.164.000 lbs. 

22.537.000 " 

21.380.000 " 

21.083.000 " 

32.546.000 lbs. 

32.310.000 " 

21.814.000 " 

21.767.000 " 

• 

Utilization of Johanna Direct Delivery Receipts 

- 1971 

• • 

Produce L* Receipts 

• Class 1 
(Fluid Milk) 

Percent 
Class I 

Aug. 

Sept. 

Oct. 

Nov. 

10,208,108 lbs. 
9,562,610 " 

9,415,876 " 

8,720,809 " 

8,944,209 lbs. 

. 9,301,853 " 

9,320,766 " 

8,641,333 " 

87.62 

97.27 

98.99 

99.09 


Utilization of Johanna Direct Delivery Receipts - 1972 


Aug. 

Sept. 

Oct. 

Nov. 


Producer Receipts * 


9,230,329 

12,325,443 

11,290,929 


Class I 
(Fluid mik) 


Percent 
Class 1 


lbs. 

9,938,941 

lbs. 

100.00 

II 

9,230,329 

II 

100.00 

II 

11,967,512 

II 

97.10 

It 

11,184,363 

If 

99.06 


* Includes Salem Bulk 


Receipts and Utilization uf Honesdale. Pa. as an Order 4 Plan t 

Producer Receipts Class I Percent 

(Fluid Milk) Class I 


Oct. '72 9,703,543 lbs. 

Nov. '72 9,107,677 


8,568,292 lbs. 88.30 

8,021,356 • 88.07 


Source: Order 4 Pool Reports of Dairy lee 





0 
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Plaintiff's Trial Exhibit 13 (for Identification 
only) - Spot Market Prices for :iew York - New 
Jersey Metropolitan Area for 1972 
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(for Identification only) - Paper Prepared 
by Dr. Stewart Johnson Entitled ''Will the New 'Tv/elve-Month^Base Excess 
. — II Plan* Restrict Production?" 

‘ V. .-fc «.k A /v. V.-^ < J, ^J./ .V\ ■ • I I I ' I I i ' I III- 

Lt. ^ 

THE COOPCRATIVc EXTENSION SCRVICCo COLLEGE OF ACRICULTUREw THE UNIVERSITY OF CONNECTICUT 

• Prcpr.rcd by Stc’.;;)vt Johnson 

. ■ , Professor of Agricultural Econordca . 

- • Dccecber 1971 ' • 

Will, the rev "T-.-'>lve-;:?nr.h Base F .v coss Plan" P.pct.rict Prr^^nctlon? 

Socc of the ceoGonal pricing plans nov.* used also check Increases In total 
output of nllk. These ore the base excess plans that ore used on the pay-out side 
in all 12 nonths of the year. Although only 4 of 62 orders use such n plan, where 
they exist they check expansion In output because to increase bases the added pro- 
duction trust be at the excess price. 

Most base excess plans nov/ (and even more so in the past) ore r.ct used 
on the pay-out side in the base-forning months. A low-cost "race for base" Is 
possible, so much so that output in base excess markets of this type expands as 
rapidly os In npn-basc-excesa markets. 

Tlie difference in effects as between the two types of base excess plans has 
not been noted by all dairy leaders. It is Important that it be recognized, for a 
supply-checking base excess plan, v/lth Interchangeable bases among the four North- 
east orders, night be the best initial supply management provision in Northeast 
federal orders If national policy changes in that direction. 

Sensona] incentive n.y.’tr.cnt plans 

Eleven of 62 federal orders now* use such a plan (sometimes called the 
Louisville plan, the federal order under which first used). These include the 
Connecticut, Boston Regional, and New York-Kcw Jersey orders (Table 1). 

Base excess plans 

Eleven of 62 federal orders now use base excess plans (if the Puget Sound 
Class I base plan is Included in the count). Included is the Kiddle Atlantic 
order (resulting from merger on August 1, 1970 of the Delai/are Valley, Upper 
Chesapeake Day, and Washington, D. C. orders) (Table 2). 

lour of the markets use the base excess plan on the pay-out side in all 
12 months of the year. These arc Georgia, Middle Atlantic, Oregon-Washlngton, and 
Southern Michigan. . . 

. • t 

All markets with base c>:ccr-s plans use the Class II price as the excess 
price, and use lOOZ of deliveries in base-formfng months as bases. 

•iictf cl tUe*AeYii^of'c’ii* Sv.wkv, E. J. KrrMinr. Hlrccloi. Caub. luiiuril in (uriher* 

11 * oi Ii.c Acu or C..n,-,M tt, of Ujy « jun* 30, |Oi4. (10M-« ST) 
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Plan' Restrict Producti nn9»» i-xceos 


Table 1. Scaconal Incentive pcyr.cnt plans (Louisville plan) fer poylnp 
pi'OQvtcors In federal order narhets, January 1, 1972 


Mavketlnp area 


boductlons 


Months 


Boston llep.lonal end 
New York~Kev; Jersey 


Aiaounts 


Months 


Addition; 


AtcounCs 


March 

April 

May and June 


10c 

20c 

30c 


Connecticut 


March 
. April 

May and June 


August 25% 

Sept, and Oct. 30% 
November 15% plug 

- ■ Interest 


20c 

30c 

40c 


Sane as Boston Regional 
and New York-Kc;; Jersey 


Central Illinois, 
Southern Illinois, and 
St. Louls-Oaarks 


March and July 
Aprll-June 


15c 

25c 


Sept, and Dec, 
Oct. and Nov. 


20 % 

30% 


Eastern Ohlo-Uestem Pa. 
and Ohio Valley 


Aprll-July 


Indiana 


6% of 

basic 

formula 

prices, 

preceding 

year, up 

to 25c 


Sept. -Dec. 


25% 


Loulsvllle-hexlngton- 

Evansvlllc 


SMC as Easton, Ohto-Kcatern Pcnasylvanla and Ohio 
Valley except deduction percent ct\z. up to 30« 

m 


faducah 


IWev' Pennsylvania. Ohio 

10%. 1; Vacant of 



■ Penefltn froji Seaeoeel Prlclne Plan. 

dine nnvlnes rel!tId”rthrolL™rrr'' Inclu- 

'idms. the capacity of plonr " 

coats In dairy planto. Rctu ”T'‘ reserve supplies, snd operntlonal 

etoater ctllctency as 'well alWhlche'r'cuIrprll" 
fnnufactured In the tenths of Ip., prodncMan 
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lalntlff’s Trial Exhibit !<« (for identification 

y Dr. Stewart Johnson Entitled "Will the Hew 'Twelve-Month Base Excess 

Plan’ Fipf^trict Production? — 


The differences arc sliest, and cay have been due to other deteralnlng 
factors, yet the decrease in percentage uae in Class I was less in the hortheast 
lanrket using a base excess plan on the pay-out side all 12 months of the year. 

Looking at producer deliveries only, and not percentage use in Class I, 
the Order A (Middle Atlantic) producer deliveries decreased 0.54% between August- 
IJovember 1971 and Auguct-Novenber 1972, whereas the Order 1, 2, and 15 combined 
producer deliveries increased 2.37%. These changes are affected by shifts among 
markets of plants and producers as well as in nilU production. 

Changes In Pi‘o s nnct Under Boston Feplon p l r.nd thn; Yorl:-t>vv_Jcrf^cv 

A petition was filed by the Hew York-Hew England Dairy Cooperative Coordin- 
ating Committee on December 8 asking for a hearing to increase deduction rates under 
Orders 1 and 2 by 10c in each month. 

: . Xhe objective is to up-date the rates of deduction, taking into account 

price inflation in the dairy industry since they were first established in early 
1967, following the termination of specified seasonal Class. I pricing, and, to a 
small degree, in anticipation of further inflation and to odd somewhat to the 
present seasonal incentive. 

The extent of and trends in seasonality of producer milk deliveries in 
these markets can be seen by comparing high and low months, or March-June with 
August-Hovenber, as follows: 

Hlrh-month dally dcHvortos as norernt of nrece dim; seas o nal , low r.ont h 


1967 

1968 

1969 

1970 

1971 


; Order 1 (Doston Rertonoll 
132 (Jc. * Hov.') 

135 (Hay • Kov.) • 
130 (Je. * Nov.) 

124 (Je. * Kov.) 

• 125 (Je. ♦ Nov.) 


Order 2 (New V nrl:-Nev Jersevl 
13T”(Hay i Aug.) 

128 (Hay i Nov.) 

130 Olay t Nov.) 

■' 129 (Hay ♦ Nov.) 

130 (Je. i Kov.) 


1967. 

1968 

1969 

1970 

1971 


March-June total deliveries as per c entace of preceding Augustj-Novenb^ 

Order 1 (r.orton Reelonal) Order 2 (New York-New_^rscv}. 

ns . 12^ 

i23 ’ ■ 

116 • " 

112 J21 

114 (adjusted for shift ^ 120 . 

of Agawam plant) 
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Plaintiff’s Trial Exhibit 15 - Schedule Showing 
Receipt of Milk at Honesdale Plant from Dairy lea 
Producer Members, August - December 1972 


PI 


Honesdale, Pa. 

Production and Deliveries to Order 4 (Johanna ) 


1 


\ub3 


1972 


Production 

(pounds) 


Deliveries 

to 

Order 4 
(pounds) 


Percent Delivered 
to 

Order 4 Plants 


August 

September 

October 

November 

December 


9,383,872 

9,224,369 

9,703,543 

9,107,677 

9,764,728 


1,518,820 

966,700 

8,373,260 

7,723,800 

7,180,550 


16.19 

10.48 

86.29 

84.81 

73.54 


Honesdale became an Order 4 pool plant on Octo*ber 1, 1972 pursuant 
to Section 1004.7(b) 


Source: Dairy lea Records 



alntlf f * 
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3 Trial Exhibit l6 (for Identification only) - Pennr.arva*s Base Plan 


Vi-v 


PENNMARVA'S BASE PT>H 


r*v. 


Inter-State, Maryland Cooperative and Maryland and Virginia Milk Producera, the 
penber* of Pconaarvo, received e reconmendcd base plan fron the USDA during April 
1970. This plan was supported at the hearing In July 1969 by nany fanner oenbers and 
directors of each organisation. The only producer opposition cane from New York 
cooperatives. 

The Biain features of this base plsn are aa follows t 

1. The base naklng nonths are August through December. July 1s_bo 
longer a base aak'ce ac^.th . Production is divided by the nunber of daySf 
with 120 as a oinvaua. 

2. Peynent for milk will be on a base and excess systen each month 
of the year. 

3. Bases mode In August-Dccenber are to be used the following March 
through February. (This is necessary because of the tine needed to audit 
base data.) 

4. Name changes on continuing milk production fron the sane herd 
will be permitted, per Pennnarva's request, if approved by the USDA. 
was not included In the Recoiscended Decision. 


This 


5. Partnerships or joint ownership, if filed with the market admin- 
istrator, will be pemltted to separate and continue with their share of 
the base. 

6. The only cases where a base can be transferred fron a continuing 
farm operation to another person is noon death of the base holder or upon 
entry into active nllltary service of the base holder. A person can move 
fron one fam to another and continue production with the same base. 

7. New producers without a base or regular producers who give up the 
their base will be accocnodatcd by allowing a portion of their production 
to be base ollk and the remainder will be excess milk. These proportions 
arc as follwc: 


(a) January and February 

(b) March through June 

(c) July 

(d) August through 

November 

(c) Decenber 


- 602 of production aa base 

- 502 of production as base 

- 602 of production as base 

- 702 of production as base 
•> 602 of production as base. 


8. Any producer who gives up his base to obtain the above option 

will not be able to reclaim his old base nor can such base be transferred. 

Be will get a new base the following March, the same os regular producers. 

This plan was proposed to meet the challenge of the falling Class I utlllratloo 
in the region. A elgnlflcant part of a declining Class I percentage has been caused 
by transfers of unneeded milk Into the Middle Atlantic regional orders from the New 
York market. 

In addition, this plan will reward those producers who have level annual produc- 
tion and who plan their expansion in the fall months. 

It is estimated that the base price in each of the 12 months will exceed a mar-, 
ket blend price by over $.15 per hundredweight. This is the immediate reward of the 
program to fall producers and level annual producers. 

This progrso will be voted on by an Individual producer referendum. If the plan 
does not receive a two-third favorable vote of those voting, we will have a wide open 
marketwide pool. Be sure to vote and we recommend a f.tvorablfc vote.. 
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Plaintiff’s Trial Exhibit 16 (for identification only) - Pennmarva's Base Plan 


April 1970 

- V — 

Most prices used are for March 1<>70 


Difference between Base Blend ($6.54) 
and Market Average Blend ($6.32) ■ $ .22 
Difference between Basa Blend ($.6.54) 
and Class II ($4.30) - $2.24 


Percent ff^nser tan Increase Base 
Pounds and Receive Market 
Average Blend 


Actual ($6.54 -$6.32) » $.22 
($6.54 -$4.30) « $2.24 


Assumed $6.54 -$6.39 *= $ .15 

$6.54 -$4.30 « $2.24 


31,000 pounds @ $6.54, Base Blend - $2,027 

3.100 pounds (102) @ $4.30 Class II - $ 133 
34,100 pounds $2,160 

~ " Market Average Blend (what would have received 

. * in base making period when 

not paid on base) 


34,100 pounds @ $6.54 ■ 


$2,230.00 
• 2.027.00 
203.00 
‘ 133-00 

$ 70.00 X 12 months 


$840.00 


January 

February 

March>— 

Aprl “ 

May ) 

June >" ■" 
July 

August )•-.. 
September)- — 
October ) — 
November 
December 


Amount Base Blend 
Exceeds Market Average 


+S.25 


+$.20 

f$.15 
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w iirw »cwc crudjitt 




• ••— f • • , ' *, * 

**.' *• ...Vi*. J 


po^' o»cc< wgQi irr cw ' 

v» j oiMir I Min... I , •«?( 

icvVc 7 ~ |■i■l 7 ^u^o 6 VrT^ 7 ro 7 IJ 


’• ■" V ; 

• •* . . .• I 

1 •: 


V ••• . • ’I;-. 


Slf682,92 


Hcu-uT oa 


_ ' ' ■ ^ mm 

rCuKUl liSI "I L.H.r »f 

\r-;rr 7 '--' -I ---I.* | n.,i 7 vi 

I 6 «lil 4 0,9 r!t J.VO p» 29 d 00 j 9 9 00 , 7 , ivaO 



total f 0UN0£ 
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21790070 
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f 

.cuu 
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TotAi rcu)<r« 


NAkic 

COOP. INC 


%-Ciir MdrVCS/SSl'T 

H^KCiOALL PA 


oiiOKs AMOu.'ir 

2 Vao 7 i 7 


23090900 



Plaintiff's Trial Exhibit 17 - Copy of Dairy lea 

Pool Check Rep-lsters 
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Plaintiff's Trial Exhibit 18 - Copy of Correspondence Between Market 
Administrator Iverson and Johanna Farms « Inc. • 


Jvno 19 I 1968 



|.lr, L* S, Iverson, 

I.'iarket Adriinictrator ^ 

U.S* Dept* of Arrlculturo ■" 

Delcv/ar'o Valley 1‘ilk J.'arkoting Area 
1523 Y.’alnut Street 
Philadelphia, Penna* 19102 

Door Mr* Iverconi 

In reply to your letter of Juno 13, 1963, I hove cooken to 
:*r* Kanya of Cair^T.en's League roearding the Producer Pay:.*oil f;oport and 
■yov*' rociucoted changes* 

Po'^ordlno yeur request cn ps'.'r.ents relating to Order ‘M Producer 
rilk, this inforr-ation is not available to us in ti::e to mako as 

rccul-od, by the ICth of the r.onth and this is tha rceson v/hy wo rako cn- 
account pa'/monts curing tho r.^onth with a final p^-^'monc on tno lowh* -o 
usually got this information by tolcphono* 

In filing Form CPR-4, every month we show tho amount, chock nurbor 
and dato of payment end have provided you with copies of tho Dairyr:.en'5 
L'^arue invoice chc.ving Class I r.vJ Clear. 2, proauser s su-^nlios, pa- -n s 
deductions, kosher mill: premiums end other invormaticn which your tern coos 
not provide* We also include a credit ne-moranoum for your information* 

Such dotallcd infemotien should satisfy your requirements cs to cost 
of our product and payments me.cJo* 

Very truly yours, 

jc]7-‘;;!A FAR'-S i::c* 


KGti 

CCi Sidney Vilnten, F.sq* 
A* Tonya. 


N 


ICurt Coldnsn 
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Plaintiff’s Trial Exhibit I 8 - Copy of Correspondence Between Market 
Administrator Iverson and Johanna Farms. Inc. 

UNITCD STATES DEP/.PJ.V.E14T OP /.Gn'.CULTUr.E 

Ccniumcr and MorLoilng Servlco 
Doiry Division 

DELAV/AliE VALLIiY /.WLK .V.AfiiiUVJilG AREA 


Teleplien* 
•Ennypoeler S-5U0 
Ar«o CcJ* 215 


rctlcrol Order No. 4 


June 13, 1968 


1528 V/olnuf Strcel 
rhilodol,->mo, Pcnnsylvonio 19102 


Johanna Farms, Inc, 
Flcraington, N, J. 08822 

Attention: Mr. Kurt Goldman 


Gentlemen: 

We are returning the Producer Payroll Report submitted by Johanna Farms for the mouth 
of April 1968, 

In lieu of the Payroll Report on forms prescribed by the Market Administrator, we will 
accept a Payroll Report on your form provided that all the infonnation in detail re- 
quired by Section 1004.31(a) is included. For the month of April and subsequent 
months it will be necessax-y that your Payroll Report include the total mil.: and butter- 
fat pounds with test for each individual producer and the total amount due each produ- 
cer for base milk and for excess milk delivered to your plant. The Payroll Report 
should be totalled for pounds of milk delivered, total butterfat pounds, total base 
milk, total excess milk, and aggregate amount due all producers. 

When payment is made to the Dairymen's League in total for 

ccipts, the Payroll Report should show the amount paid, including the check numbers, 
datL of payments and amount, and reason for any deductions. These payments should 
relate to the Order No. 4 producer milk only and should not be inter-mingled with pay- 
ments for other milk. 

We are also returning the Report of Payments to Cooperative Associations for the 
month of April 1968. This report should be completed by providing the information re- 
quested on milk pounds, butterfat test, butterfat pounds, rate per and 

amount of all receipts from pool plants operated by the Dairymen's League Cooperative 
Association or any other Cooperative Association. The payments to such coopera ti es 
should be identified as to the receipt of milk from each plant and should include the 
amount, check number and date. 

After the requested changes are made, please resubmit these reports promptly. 

Very truly yours, 

MARKET AKilNlSTRATOR 


L. S. Iverson 
Market Administrator 


A 
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Opinion (No. 40021), Dated November 15, 1973 


DAIRYLEA COOPERATIVE, INC., 

Plaintiff, 


-against- 

EARL L. BUTZ, Secretary of the 
Department of Agriculture of the 
United States, 


Defendant. 


X 


Index No. 72 Civ. 4653 


t 


X 


United States District Court 

Southern District of New York 
« 


Botein, Hays, Sklar 6 Herzberg, Esqs. of New 
York City, Attorneys for Plaintiff; Sydney C. Winton, 

Esq. and Stanley M. Kolber, Esq., of Counsel. 

Whitney North Seymour, Jr., Esq., United States 
Attorney, Southern District of New York, Attorney for 
Defendant; Joel Harris, Esq. and Pamela Davis, Esq., 
Assistant United States Attorneys, of Counsel. 


CARTER, District Judge. 


OPINION 

I 

Dairylea ic a cooperative of dairy producers 
which serves as a handler for some of the milk produced 
by its members. It is suing as a representative of its 
producer-members to challenge the base-excess provisions 
of an order regulating the handling of milk in the Middle 
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Atlantic Region. In its capacity as a handler, Dairylea 
is required by the order to pay certain amounts into 
a pool for the milk which is received from producers; 
in their capacity as producers, Dairylea members are 
entitled to receive certain amounts for milk which they 
sell in the Order 4 Region. 

This action was brought to challenge the formula 
by which the eunounts of payments to producers are determined; 
it raises no issue as to the price which handlers are 
required to pay into the settlement fund. Section 15A 
of the Agricultural Marketing Agreement Act of 1937, 
as eunended ("the Act"), 7 U.S.C. $601 et seq. , S608c (15) (A) , 
provides an administrative remedy for handlers who are 
aggrieved by provisions of a marketing order. Despite 
prior rulings which indicate that the administrative 
remedy is not available to those who seek to adjudicate 
producer rights, the agency has indicated in this case 
its willingness to waive any defense to a Dairylea 15A 
proceeding on the ground of lack of standing. There 
is, however, no case law to support the proposition that 
the Department has jurisdiction, pursuant to Section 
15(A), to hear a complaint which rests upon an allegedly 
unlawful diminishment of payments to producers. In Inter- 
State Milk Producers* Cooperative, Inc, v. St. Clair , 


- 2 - 
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314 F. Supp^ 108 (D. Md. 1970) the court noted, at page 
111, that: 


"Whether a discrlct court would have 
jurisdiction [prior to administrative 
review] to decide such a question at 
the suit of one or more producers, and 
the nature of the relief which might be 
granted would depend upon whether the 
ruling in question would diminish the 
equalization pool. *** In the instant 
case the ruling increases rather than 
diminishes the equalization pool. **** 
[Citations omitted.] 


Plaintiff here complains of provisions which reduce payments 
to certain producers, but do not affect prices paid by 
handlers. The case is, therefore, analogous to the hypothetical 
proposed by the Maryland court and district court review 
should be available without a prior administrative determination. 

It, therefore, appears that the court has jurisdiction 
regardless of plaintiff's failure to seek an administrative 
remedy; regardless of the agency's agreement to provide 
an administrative forum (despite a lack of legislative 
authority to do so) and despite the possibility that 
Dalrylea acted as a handler in some of the transactions 
at issue here. 


There are, furthermore, practical considerations 
which seem to make determination at this stage desirable. 
It is clear that Dalrylea members proceeding individually 


- 3 - 


i- 


A 347 


Opinion 


(No. 


40021) 


, Dated November 15 , 


1973 


could seelc an adjudication of the issue at the district 
court level. Their intervention in this case was precluded 
only by venue problems (see Tr., p. 83). It is, therefore, 
reasonable to assume that a finding of no jurisdiction 
here will lead not to an administrative review (which, 
in view of the complexities of milJc price regulation, 
might be helpful) but to judicial review in another district. 
A refusal to adjudicate the issue here would then serve 
to further delay resolution of the issue without providing 
the counterbalancing benefit of an expert tribunal. 


II 


"The power of the District Court in review- 
ing the decision of the Secretary, 
following his adjudicatory hearing, is 
not a de novo fact finding process. It 
is limited to a determination whether 
the rulings of the Secretary are in 
accordance with law and his findings 
are supported by substantial evidence. 

If they are, they may not be disturbed. 
Because there attaches to the determination 
of an administrative agency a presumption 
of the existence of facts justifying 
the determination, the burden of proof 
falls on the party challenging the 
validity of the agency's ruling." 

Lewes Dairy, Inc, v. Freeman, 401 P.2d 
308, 315-'16 (3rd CirT 1968) , cert. 
deni ?’. 394 U.S. 929 (1969). 


This rule is 07 ^ ally applicable in reviewing an agency 
promulgation following a rule-ma)clng hearing. 


4 
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7 U.S.C. S608c(5) (B) (ii) (d) allows the Secretary 
to adjust prices paid to producers: 


. .to encourage seasonal adjustments 
in the production of milk through 
equitable apportionment of the total 
value of the milk purchased by any 
handler, or by all handlers, among 
producers on the basis of their 
marketings of milk during a representative 
period of time, which need not be 
limited to one year.” 


This adjustment is made in Order 4 by allocating to each 
producer a base equal to his Order 4 marketings between 
August and December and giving it reduced payments for 
emy deliveries made during the following flush season 
which exceed the base eunount. Producers who enter the 
market during the flush season are not assigned reduced 
rates for all of the milk which they sell in Order 4, 
but are given a fixed base which varies from 50% to 70%, 
depending upon the time of entry into the market. Established 
Order 4 producers have the option of choosing between 
the fixed percentage base and a base determined by their 
production record during the base**making months. 

The Act provides that, after notice and hearing, 

”the Secretary of Agriculture shall 
issue an order if he finds, and sets 
forth in such order, upon the evidence 
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introduced at such hearing (in addition 
to such other findings as may be 
specifically required by this section) 
that the issuance of such order and 
all of the terms and conditions thereof 
will tend to effectuate the declared 
policy of this chapter with respect 
to such commodity." 7 U.S.C. S608c(4). 


Section 602(4) states the following policy: 

"Through the exercise of the powers 
conferred upon the Secretary of 
Agriculture under this chapter, to 
establish and maintain such orderly 
marketing conditions for any 
agricultural commodity enumerated 
in section 608c (2) of this title as 
will provide, in the Interests of 
producers and consumers , an orderly 
flow of the supply thereof to market 
throughout its normal marketing season 
to avoid unreasonable fluctuations in 
supplies and prices." 


The contested provisions of Order 4 were based 
upon the following findings:^ 


" (d) Seasonal incentive payment plan . 
The merged order should provide for the 
payment of producers under a ' base and 
excess' plan as a means of encouraging 
a continuing uniform level of production 
throughout the year. 

"Each of the respective orders 
presently provides a base-excess payment 
plan whereby bases are computed on 
deliveries in the months of July through 
December and are applicable for the 
months of March through June, except 
Washington, D.C., under which bases are 


Order 4 resulted from a merger of two prior regions. 
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applicable only for the three months of 
April through June. Each of the orders 
provides very liberal base transfer rules 
and, in addition, dairy farmers delivering 
milk to any plant which first enters 
the market after the beginning of any 
base-forming period may acquire bases 
computed as though such plant had been 
a pool plant throughout the base- forming 
period. 

"Because of the ease with which 
transfers can be accomplished under the 
current orders and because dairy farmers 
can earn full bases, even though the 
plant to which their milk is delivered 
is pooled as little as a single month, 
there has been considerable abuse of 
the base-excess plan, particularly 
under the Delaware Valley order. 

"Plants normally associated with the 
New York-New Jersey market (Order 2) , 
and even the Massachusetts-Rhode Island- 
New Hannpshire market (Order 1) , have 
shifted regulation to the Delaware 
Valley order (in some instances for a 
single month) for the obvious purpose 
of acquiring bases for the dairy farmer 
patrons. Bases so acquired are then 
transferred to other producers in the 
Delaware Valley market. In other 
circumstances, deliveries from farms 
have been split so that only base milk 
is delivered to the Delaware Valley 
market, and what would otherwise have 
been excess milk is delivered as producer 
milk under another order. In still 
other circumstances, plants have 
shifted regulation to the Delaware 
Valley order during the base-operating 
period, which is the 'take out* period 
under Order 2, and have then been 
returned to regulation under Order 2 
to participate in the 'pay back' under 
the Louisville plant during the fall 
months. 
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"These numerous abuses of the base 
plan, which in many situations were also 
abuses of the Louisville plan under 
either Order 1 or 2, have resulted in 
considerable discontent on the part of 
many producers in the Delaware Valley 
market. 

"A proposal for a Louisville payment 
plan was made on behalf of the Dairymen's 
League Cooperative Association, Inc. 

(now DalryLea Cooperative, Inc.) and 
Northeast Dairy Cooperative Federation, 

Inc. Both of these organizations are 
major cooperatives under Order 2 and 
DalryLea also has substantial membership 
among Order 4 producers. 

"Proponents' fundamental purpose in 
making this proposal was essentially 
identical with that of proponents for 
a 12-month base plan; i.e., to encourage 
a continuing even pattern of production 
throughout the year and to eliminate 
Interorder shifts to plants and producers 
for the sole purpose of exploiting the 
different seasonal pricing plans. In 
addition, however, proponents for a 
Louisville plan contended that such a 
plan was necessary to promote more 
uniformity of regulation and greater 
price equity among producers throughout 
the region. 

"Both the base-excess plan and the 
Louisville seasonal incentive pricing 
plan obviously can be effective in 
promoting a desirable seasonality of 
production in any particular market. 
Although both plans have wide acceptance, 
the plan provided in any particular market 
should be one which has the approval of\ 
a substantial majority of producers in v. 
such market. The cooperatives representinfer 
such a majority of the producers in the 
markets here being merged support a base- 
excess plan. 
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"A 12-inonth base plan, with transfers 
limited to circumstances of death or 
discontinuance of the dairy enterprise, 
and with provision whereby new producers 
may acquire bases reflecting an equitable 
percentage of their monthly deliveries, 
was proposed by Pennmarva as the most 
appropriate means of insuring continuing 
even production. 

”The base and excess plan herein 

adopted would establish a base for each 
producer by dividing his total deliveries 
to pool plants in the preceding months 
of August through December by 153 (154 
in the case of a producer on every-other- 
day delivery and who delivered on August 
1) less the number of days, if any, for 
which such producer's production was not 
received by pool handlers, but under no 
circumstances by less than 120. Producers 
would establish new bases each year. Such 
bases would be computed by the market 
administrator to be effective for the 12- 
month period of March 1 through February 
of the following year. By February 25 of 
each year the market administrator would 
notify each cooperative association with 
respect to the established base of each 
producer member emd each nonmember producer 
with respect to his established base. 

"Normally, new supply plants would be 
expected to enter the market only because 
additional milk supplies are required. 

Thus, there could be no need for such 
plants to enter the market initially in 
the months of flush production. 
Appropriately, dairy farmers associated 
with any supply plant entering the market 
should acquire bases in the identical 
memner as regular producers; l.e., based 
on their deliveries to pool plants during 
the base- forming months or in the 
alternative acquire a base in the manner 
hereinafter prescribed for new producers.” 
35 F.R. 7936, 7937 (May 22, 1970) 
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The Secretary's finding that selective interorder 
shipments had a disruptive effect upon efforts to achieve 
uniform production within Order 4 was supported by the 
Record (see, e.g. , T. 717, 1233, and 1388-' 89) and by 
marketing history in “other regions. 

In Zuber v. Allen , 396 U.S. 168 (1969) the 
Supreme Court struck down a locality differential which 
it found to be unsupported by findings that inhibition 
of the Importation of outside milk was essential to market 
stability, holding that market differentials were only 
permissible. 

" [to] compensate or reward the producer 
for providing an economic service of 
benefit to the handler." Id. , at 184 

In Lehigh Valley Cooperative Farmers, Inc, v. 
United States , 370 U.S. 76 (1962), the Court struck down 
a system of "compensatory payments" for milk brought in 
by outside handlers as placing "almost insuperable trade 
restrictions on the entry of non-pool milk into a marketing 
area." It did not, however, reach the question of whether 
full regulation of outside handlers would be permissible 
under the Act. The differentials dealt with in those 
cases were, however, based upon that portion of the statute 
which provides that payments to producers shall be xmlfomi. 
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subject to adjustments for 

" (c) the locations at which delivery of 
such milk is made." S608c(5) (B) (ii) (c) . 

The requirement of "economic service" which was imposed 
by the Court is understandable in this context. 

The authorization for the base-excess plan 
is of a different character. In providing that the Secretary 
might apportion the proceeds of milk sales on the basis 
of a producer's marketings during a representative period, 
the legislature authorized the Secretary to impose a 
price differential in a prescribed manner and for a prescribed 
purpose. Since there is an economic incentive for producers 
to shift 2 unong the various regions to take advantage 
of varying "pay-out" periods, it is clear that seasonal 
flow within a region cannot be effectively regulated 
unless the Secretary has the authority to lessen that 
incentive. Since the historic context precludes the 
assumption that Congress contemplated a uniform national 
system, it is safe to assume that it did not intend, 
as plaintiffs argue, that producers be given credit in 
a region operating under the base-excess plan for milk 
marketed outside that region during the base-making period. 
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Absolute equality eunong producers is not required 
by Section 608c{5) (G) or by constitutional principles. 

In Lewes Dairy, Inc, v. Freeman, supra , the Third Circuit 
upheld a provision which imposed full regulation upon 
a handler who did business outside the marketing area, 
thus placing him at a competitive disadvantage vis-a-vis 
unregulated, outside handlers. The court noted that 
full regulation of the handler was necessary in oirder 
to prevent an "open end" in the regulatory scheme (which 
is analogous to the "open end" of inter-order shifts 
which threatens attempts to achieve uniform year-round 
production) : 

"... unless all of the milk received 
in such a plant was subject to full 
regulation the marketing order could be 
rendered ineffective because 'open ends' 
would be left whereby the handler could 
pay a lower price for milk sold outside 
the market, reducing the average cost of 
the handler's total milk supply ..." 

(at p. 318) . 

The Lewes court also relied upon the plaintiff's failure 
to prove, rather than merely assert, that it suffered 
a competitive disadvantage or that the order created 
a trade barrier. 

In Sunny Hill Farms Dairy Co. , Inc, v. Hardin , 
446 F.2d 1124 (8th Cir. 1971), cert, denied, 405 O.S. 
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1022 (1972) , the court upheld a location differential, 
which it found to be supported by the administrative 
record and in accordance with the purposes of the Act, 
saying, at page 1131: 


"The order does make it less profit- 
able for Sunny Hill to sell in the St. 
Louis market than it wuld be were Sunny 
Hill not required to pay its producers 
the fifteen-cent differential. But the 
differential is specifically authorized 
by the Act and reasonable under the cir- 
cumstances of the case. It thus cannot 
be construed as establishing an illegal 
trade barrier." 


It has been said that 


"The requirement of substantial evidence 
supporting salient findings is particu- 
larly important . . . where the Secretary 
has chosen a broad rather than refined 
remedy as a means of solving the alleged 
problem. ..." Fainnont Foods Co. v. 
Hardin, 442 F.2d 762, 771 (D.C. Cir. 

T57TTT 


In this case, the Secretary has eased the burden of 
base-making provisions by giving producers who have 
low bases, or no base at all, a substantial percentage 
base. This provision takes the order out of the realm 
of the "almost insuperable trade restriction" described 
by the Supreme Court in the Lehigh Valley case. 
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With regard to distributing plants, the 
Secretary made the following findings and conclusion: 


"For distributing plants, the 
situation is somewhat different. A 
change in the respective volumes of 
Class I route sales betvreen markets, 
either bv virtue of additional busi- 
ness or by loss of sales, can result 
in an unintentional shift in regula- 
tion of a plant from one order to 
another. It would be unreasonable, 
in establishing bases, to discriminate 
against producers delivering to such a 
plant. Accordingly, the order provides 
that when a distributing plant first 
becomes regulated, the market adminis- 
trator shall compute bases for the 
producers shipping to such plant on 
the Identical basis used in the compu- 
tation of bases generally, considering 
the deliveries of such producers to 
the plant in its non-pool status as 
though it had been a pool plant." 35 
F.R. 7937 (May 22, 1970) . 


Plaintiff contends that this discrimination between 
"supply" and "distributing" plants is unreasonable. 
Neither side has made a very convincing record or 
argument on this point, but it does appear that dis- 
tributing plants, v'hich deal in Class I route sales, 
are less likely to engage in the seasonal shifts which 
the order seeks to regulate. Furthermore, in the 
event of a decision upholding the balance of the scheme, 
the requirement of a change in the treatment of dis- 
tributing plants would be of no value to plaintiff. 
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For all the foregoing reasons the court is 
persuaded that the complaint must be dismissed. 

The foregoing constitutes the court's find 
ings of fact and conclusions of law, 

SO ORDERED. 

Dated: New York, New York 
November 15, 1973 

ROBERT L. CARTER 

U.S.D.J. 
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Judcment and Order 


\ 


l| UNITED STATES DISTHIGT COURT 
i, SOl'TlIERN DISTrtlCI OF l.E*/ YOUK 


FILtO 

I ^ 23 m I 



'IDAI1IYI.EA GO.)PE.{iiT.rVE, INC., 


Plaintiff, 


j -a‘>,ainst- 


72 Civil 46:^3 (.^LC) 


JUDGMENT 


EARL L. BUTZ, SECRiOTaKY OF TliE DEPA.Ci'i'lERT | 

01- AitRTCiJLTURE OF TJiE in.IVED S'i'ATEB, : 

Defonuunt. 

tX 

The isauos in the above entitled action having been brought on 

regularly for trial before the Honorable Robert L, Carter, United 

I 

jstatee District Judge, on January E3 and E4» 1973» and at the con- 
clusion of tlio evi'lojiCO tiie Court having reserved decision, and the 
Court thereafter on liovonber 19jl973» h»avi:ig handed dovm its opinion 
constitutiiig its findings of fact and conclusions of law dismissing 
the complaint, it is, 

ORDERED, AL-JinjOnD AND DEGREED, tlmt nofenciant, EARL L. BUTZ, 
SECREVAl^Y OF VRr DEi’AR'fi iKl.T OF aChllGULTlUlE OF THJ. TJNUliL STA/ES, havf 
judgment against the plaintiff, DAT iV LEA COOi'ERATIVE, InC., dismiss- 



ing the complaint 
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